BEFORE THE AMERICAN ARBITRATION ASSOCIATION (“AAA™)

North American Court of Arbiiration for Sport Panel

)
UNITED STATES ANTI-DOPING AGENCY, )
)
Claimant )  ARBITRATION AWARD
v )
) AAA No. 30190 00199 07
LATASHA JENKINS, )
Respondent )
)

WE, THE UNDERSIGNED ARBITRATORS, having been designated as follows: C. Mark
Baker, Fsq. by Claimant; Ms. Barbara Shycofl by Respondent and L.Y ves Fortier, C.C., Q.C. by
AAA, having been confirmed by the Parties, having been duly swom, having duly heard the
proofs and allepations of the partics and having deliberated FIND AND AWARD as follows:

i. THE FACTS
A, The Parties

. Claimant, the United States Anti-Doping Ageney (“USADA™ or “Claimant™), is the
independent anti-Joping agency for Olympic Movement sports in the United States, and
is responsible for managing the anti-doping lesting and adjudication processes for
member constituents pursuant to the USADA. Protocol for Olympic Movement Testing
(“USADA Protocol”).

2. Respondent, Ms, LaTasha Jenking (“Ms. Jenkins” or “Respondent™}, is an elite-level
athlete in the sport of track and field. Ms. Jenkins has participated in USA Track and
Field’s (“USATF") Out-of-Competition testing pool since 2000. Prior to this period, Ms.
Jenkins participated in the Inlernational Association of Athlelic Federations’ (“1AAF")
drug testing program. With the sole exception of (he test in issue, Ms. lenkins has nof

previously tested positive for a prohibited substance.

3. The 1AAF is the world governing body for the sport of athletics, which includes track and
field. 1t did not participate in this procesding,
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B. Chronology of Events

On 22 July 2006, while competing in the KBC Night Hechte! Meet in Heusden, Belgium,
the [AAF required Ms. Jenking to submit to a drug test. On the same day, Ms. Jenkins
participated and placed first in the women's 10{) meter event, Later that evening, Ms.
Jenkins provided a urine semple at the doping control station at the venue, dividing the
sample into two Berlinger collection bottles (A’ sample and “B* sample) each identified
by control number 689699

On the Doping Control Form, Ms. Jenking declared that she had taken Voltaren, a
prescriplion pain medication, Tylenol, and multi-vitamins over the course of the seven
day period prior (o administration of the test. The amount of urine collected and its pH at
the time of collection (125 ml ai pH 5.3) were also measured and recorded on the Form
(see USADA Exh. 10).

The sample was then shipped on 25 July 2006 to the World Anti-Doping Agency
(“WADA™-accredited laboratory in Ghent, Belgium (*Ghent Luboratory™).

On 31 July 2006, the Ghent Laboratory conducted an initial laboratory screen from Ms.
Jenkins's “A” sample using Gas Chromatography/Mass Spectrometry (*GC/MS") and
detected the presence of the anabolic sterold metabolite NORANDROSTERONE.

On 2 August 2000, the Ghent Laboratory took three aliquots from the "A” sample bottle
and performed three separate analyses of the urine, all of which revealed the presence of
NORANDROSTERONE at an average concentration of 7.80 ng/ml.

The Ghent Laboratory subssquently reparted the “A” samiple as positive to the IAAF (see
USADA Exh, 8A):

Samplé number  CodeLab  Gender pH  Volume  Density
ABBIGEHY G164 ¥ 537 65 1.026

* This sample was correctly sealed

* This sample was analysed using validatcd methods (ANAL-42,

ANAL-97, ANAL-09, ANAL-15, ANAL-89, ANAL-108 AND ANAL-
109)
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The sample contains NORANDROSTERONE, The concentration of
norandrosterone is 7.80 ng/ml. Taking into account the measurement
uncertainty at the threshold level (K= 1.64, decision limit = 2.32 ng/ml),
the concenfration is above the threshald level.

Opinion: Norandrasteronc is o metabolite of NANDROLONE or its
precursors.

On 4 August 2006, at the request of the IAAF, Ms. Jenkins’s sample was sent to the
WADA -accredited laboratory in K8ln, Germany {“Cologne Laboratory™) for analysis by
Isotope Rario Mass Spectrometry (“IRMS").

On 8 August 2006, the Cologne Leboratory reported the “A™ sample us positive for
NANDROLONE (see USADA Exh, 9A):

Results (6°°C [*/gq] — values)

Target substance
Norandroslerone -28.4

Internn] reference compounds:

Etinchalanolone -19,5
Androsterone -18,3
Conclusions

The 8"*C ["w) - values of norandrosterane indicate an application of
nandroione of nandrolone prohorimones.

Following nutification that the “A" sample had tested positive lor the presence of
NORANDROSTERONE in cxcess of the allowable threshold, Ms. Jenkins requested that
the *B" sample be tested. Ms, Jenkins did not attend or requesi the attendance of a

representative during the B sample test.

On 21 Seplember 2006, the Ghent Laboratory took three aliquots from the “B” sample
bottle and performed three separate analyses of the urine. Ms. Jenkins's “B™ sample
tested positive for NORANDROSTERONE at & level of 12.30 ng/ml. The Ghent
Laboratory 'again reporicd its finding to the IAAT (gge USADA Exh. 3B):

Sample number Code Lab  Gender pH  Volume  Pensity
B6896R9 G236 F 535 50 1.024

* This sample was correctly sealed
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»  This sample was analysed using validated methods (ANAL-42,
ANAL-97, ANAL-RY)

The sample contains NORANDROSTERONE. The concentration of
norandrosterone is 12,30 ng/ml, Taking into account the measurement
uncertainty at the threshold feve! (K= 1.64, decision limit = 2.32 ng/ml},
the concentration is above the (hreshold level.

Opinion: Norandrosteronc is a metabolite of NANDROLONE or 11
precursors.

On 22 September 2006, USATF wrote 1o USADA requesting that the agency handle the
positive testing result under the U SADA Protocol.

Following notification of the “B" sample results, Ms. Jenkins agreed 10 serve a

provisional suspensiop beginning on 23 Qctober 2006.

USADA subsequently requested that IRMS analysis also be performed on Ms. Jenkins's
"RY sample. On 20 December 2006, the Cologne Laboratory reported that the “B”
rample confimmed the finding of NANDROLONE in Ms. Jenkins's specimen (gce
USADA Exh. 9B): '

Results (6"C 1%/p] — values)

Tarpet substance
Norendrosterone 294

internat refercnee compounds:

Etiocholanolone -19.7
Andraslerone -18,%
Conclusions

The 5"'C [} — values of notandrosterone indicate an upplication of
nandrolone or randrolone prahorimenes.

On 16 January 2007, USADA informed Ms. Jenkins in writing that the results of the “B”
sample IRMS analysis conducted by the Cologne Laboratory also confinned the presence
of NORANDROSTERONE in her specimen.

¢, Procedural Background

USADA forwarded Ms. Jenkins’s case to 4 panel of the Anti-Doping Review Board on
16 January 2007. The Review Board determined there was sufticient evidence of &
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doping violation and recommended that the adjudication process proceed as set forth in
the USADA Protocol. USADA subsequently charged Ms. Jenkins with a doping
violation for testing positive for NORANDROSTERONE and applied the following
sanctions (see USADA Exh, 14):

USADA applies the sanctions Tound in the applicable rules and the
United States Olympje Commitiee (“USOC”) Anti-Doping Policies,
Pursuant to the USADA Protocol, the TAAF Anti-Doping Rules, and the
USOC Auti-Doping Policies, all of which have previously been provided
1o you, you are subject to the following sanction for a first doping
viglalion:

» Two yeur period of ineligibitity as desoribed by the WADA
Code, beginning vn the day you accept this sanction, [ail to
request a hearing or fail to respand, or the dnte of the hearing
decision in this matter, with credit given for the tirne served
during the provisional suspension period beginaing on October
23, 2006; and,

 Disqualification of the compelitive results obtained on and
subsequent (o July 22, 2006, the day your satple was colleeted,
including torfeiture of any medals, points and prizes; and,

e Two year period ol ineligibility, beginning on the day you accept
this sanction, fail to request a hearing or fail to respond, or the
date of the hearing decision in this mater, with credit given for
the time served during the provisional suspension period
beginning on Octeber 23, 2006, from participating or coaching
in U.8. Olympic, Pon American Games or Poralympic Gumes
Trals, being 9 member of any U.S. Olympis, Pan Ammerican
Guarnes or Paralympic Team and having nccess to the training
facilities of the United States Olympic Committec (“USOC"}
Training Centers or other programs and actlvities of the USOC
including, but not limied to bensfits, grents, awardy or
emptoyment as set forth in Section 6 of the USOC Anti-Doping
Palicies and further defined by Annex C therein,

Ms. Jenkins contested the imposed sanctions and filed a request for a heasing pursuant to
subsections 10{a) and 10(b) of the USADA Protocol, which provide as follows (sce
USADA Exhs. | and 14):

10, Results Management / Adjudication

a, Following receipt of the Review Board recommendation,
USADA shall notify the athletc or other person in writing
whether USADA considers Ihe maher closed or
alternatively what specific charges or alloged violations
will be adjudicated and what sanction, consistent with
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Annex A, IT rules or the 1JSOC ADP, USADA is seeking
to have imposed. The notice shall also include a copy of -
the Protocol and the Aunerican Arbitration Association
Supplementary Procedurcs for Adjudication of Doping
Disputes (the “Supplemenlary Procedures™) attached as
Amnex L. Within ten (10) days following the date of
such notice, the athletc or other persop must notify
USADA in writing if he or she desires o hearing to
contest the sanction sought by USADA. The athlete or
other person shall be entitled to a five (5) day extension
if requested within such ten (10) day period, If the
sanction is pot contested in writing within such tep (10)
or fifteen (15) duy period, then the sanction shall be
communicated by USADA 1o the athlete or other person,
USOC. the applicable NGB snd IF and WADA and
thereatter imposed by the NGB. Suoch sanction shall not
be reopened or be subject to appeal unless the athlete or
other persou van demonstrate hy a preponderance of the
evidence in a subsequent appeal 1o CAS that he or she
did not receive tither actual or constructive notice ol the
opportunity lo contest the sanction. The athlete or other
person may alkn cleel 1o avoid the necessity for heuring
by accepling the sanction proposed by USADA. Il the
sanction is contested by the athlete or other person, then
a henrinig shall be conducted pursuant 1o the procedure
sct forth below,

b. The hearing will 1ake place in the United States before
the American Arbiration Association ("AAA") using the
Supplementary Procedures. The parties will be USADA
and the athiletc or other person. USADA shall also invite
the applicable IF and WADA 1o participate cither as a
poity or as an cbservet, The athlete or other person shall
have the sole right to request that the hearing be open to
the public subjeet to such limitations as may be imposed
by the arbitrator(s). For their information enly, notice of
the hearing date shall also be sent 10 the USOC, the
Athlete Ombudsman and the applicable NGB. If the
athlete or other person requests, the Athlete Ombudsman
shall be invited ns an observer.

Although duly invited, neither the IF (JAAF) nor WADA chose Lo participale in the

proccedings sither as a parry or an observer.

The Panel reccived various submissions from the parties, including a pre-hearing brief

from each gide and production requests.



22.

23.

24.

25,

- 26.

27

28.

29.

-7-

On { June 2007, the Respondent filed a dsmand for discovery, requesting the production
of certain Standard Operating Procedures (*SOPs™} from both the Ghent and Cologne

Labaratories.

On 15 June 2007, the Respondent filed a Motion to Compel Production of Documents of,
in the Alternative, Exclude Testimony and Evidence. The Motion pertained primarily to

the disclosure of the requested SOPs.

USADA filed its Response to the Motion on {8 June 2007, and the Respondent filed a
Reply on 22 June 2007.

“The Panel issued an Order compelling the production of certain SOPs, along with English
[anguage translations, on 28 June 2007. Following the submission of further information
by USADA on the relevance of certain requested SOPs, the Panel issued an Amended
Order on 13 July 2007,

The Pancl convened a teleconference with the partics on 16 July 2007, to advise ol
upforeseen scheduling complications which required that the hearing, originally
scheduled 10 teke place in Chapel Hill, Nerth Carolina on 12-13 Tuly 2007, be
rescheduled. The Panel rescheduled the hearing, in consulation with the paties, for 29-
10 Octoher 2007, also in Chapel Hill, North Carolina.

In accordance with the agreement of the parties, no iranscript was taken during ihe

evidentiary hearing.

At the close of the evidentiary hearing, the Panel invited each party to provide their
closing statements in writing, as well as further submissions on the nature of the

analytical procedure involved in cach testing method applied to Ms. Jenkins's specimen,

On 2 November 2007, Ms, Jenkins inforraed USADA and the Panel of her intention to
withdraw two of the defences advanced in support of hor case. These defences refated to
(1) the alleged vivlation of certain aspects of the Intemational Standard for Testing and
(2) the alleged presence of exceptional circumatances due to supplentent contamination.
As a result, neither of these defences, nor the evidence introduced in relation to them, is

addressed in the present Award,
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On 13 November 2007, the Panel received supplemental briefs from each party
addressing the remainder of the issues in controversy. Following receipt of these

submissions, the record was declared closed on 22 Navember 2007,

On 12 December 2007, the Chairman, on behalf of the Panel, conveyed to the Parties the
Pane!’s {indings and Award, The detailed reasons for these findings and Award arc

conveyed hetein.

D. BEvidentiary Hearing
USADA was represenicd by Mr, William Bock 11, of (he law firm Kroger Gardis and
Regas LLP. USADA called the following wilnesses:

. Dr. Larry D. Bowers, USADA’s Senior Managing Director;
. Dr Wilhem Schiinzer, Director of the Cologne Laboratory;
. Dr. Franz Delbeke, Director of the Ghent Laboratory;

o Ms. Elizabeth Miller, USADA Doping Control Officer {*DCO"); and
° Ms. Joanma Myers, USADA DCO.

The Respondent was tepresented by Mr. Michael Straubel, Director of the Sports Law
Clinic at Valparaiso University in Indiana. Mr. Straubel way assisted by Valparaiso
University law students; Kevin Huss, Rebecca Meyer, Brandon Sunchez, and Mike

Zonder, Respondent called the [ollowing witnesses®

) Ms. LaTasha Jenkins;

. Dr. David Black, Chairman of the Aegis Sciences Corporation;

» Mr. Dean Hayes, Track Coach at Middle Tennessee State Universily; and

® Mr. Souhel Al Awar, owner of & granite and marble company in Raleigh, North
Carulipa.

In order w0 accommodate scheduling difficulties, the witnesses were called out of order.
Ms. Jenkins testified first. She was followed by her two character witnesses (Mr. Hayes
and Mr. A) Awar). Dr. Bowers, Dr. Delbeke, Dr. Schanzer, DCOs Miller and Myers, and

Dr. Black then pave evidence.
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Ms. Jenkins is an articulate 29-year old woman who testified primarily a to the irapact of
the July 2006 test on her career in track and field. Since notification of the positive test
result in July 2006, Ms, Jenkins has trained intermittently. However, in the fall of 2007,

Ms. Jenkins ceased oven intenmittent training due to her work schedule.

Dr. Bowers testified primarily as to the presence of exogenous-NORANDROSTERONE
in Ms. Jenkins’s sample, the meaning of the two international standards in issus, ISL
574322 and ISL 5.2.5.1.1, and the laboratories’ respective compliance with these
standards. Dr. Bowers prefaced his comments on the particulars of this case with an

explanation of the tesling methods applied to Ms. Jenkins’s sample.

With regard 1o the GC/MS process, Dr, Bowers cxplained that an eliquot of the athlete’s
“A" sample is injected into the GC/MS machine. The sample then enters a combustion
fumace where it is vaporized and swept through a thin hollow wire {a chromatographic
¢column) by 4 carrier gas. The mixture flows through the column and the compounds in
the mixture are separsted by virtue of their volatility and their relative interaction with &
coating on the interior surface of the column and the carrier gas. The molccules,
separated as a result of this process, emerge from the column at different thnes depending
on their chemical composition. This is known ay the “retention ime”. The molecular
mass of the frapments is then measured by the mass spcctrhmeter. The combination of
retention time and molceular weight provides a measurement of the amount of a

particular substance jn the sample,

Dr. Bowers reviewed the Ghent Laboratory documentalion of the “A" sample 1esy,
comparing the quality contro] and system blank regults to the Respondent’s sample, and
concluded that the 2nig/ml threshold had been exceeded, stating that this constilutes an
adverse analytical finding (“AAF") (sgg USADA. Exh. BA).

Dr. Bowers also provided an explanation of the IRMS testing method applied by the
Cologne Laboratory. Dr. Bowers explained that the IRMS method effectively measures
the relative abundance of the two stable isotopes of carbon: carbon 12 ( "IC) and carbon
13 ("*C). The relative abundance of one isotope with respect to the other is the difference
or delta (8), expressed in parts per thousand. This isotopic difference determines whether

a weroid, detected in an athlete’s urine sample, is of a natural or synthetic origin. The
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[RMS method measures the ratio of "°C 10 '*C molecules, such as NANDROLONE, its
precursors and its metabolites. Synthetic compounds have less 3C than their endogenous

homologues.

40.  As with the GC/MS testing, in the casc of the IRMS muthod, a sample solution is injected
into the gas chromatograph where it is vaporized and swept through the chromatographic
column by a carrier gas. The mixture then flows through the column and the compounds
comprising the mixture are separated by virtue of their interaction with the column’s
inrerior coating and the carrier gas. The seporated compounds then enter a furnace where
the compound is completely combusted. The carhon atoms in the molecule are converted
1o carbon dioxide (CO2); that CO2 enters the IRMS instrument where the Heite or 81C
is caleulnted. The delta value is the difference between the RCA?C ratio of the sample
and that of an international standard materia) which has a delta value of zcro.. A
difference between the delta values of the exogenous NORANDROSTERONE

metabolites ol 3 per mil or more constitutes an adversc analytical finding.

41,  Dr. Bowers concluded, upon reviewing the Cologne Laboratory documentation, that the
JRMS results in this case reflect an exogenous administration  of-
NORANDROSTERONE (seg USADA Exh. 9A).

42. Tuming to the interpretation and application of the International Standard for
Laborntories (“ISL"), Dr. Bowers, who parlicipated in the drafting of ISL 5.24.3.2.2',
explained that the standard was written 1o ensure that different people would cany out the
parts of the procedure invalving quantitative aspects. Dr. Bowers further explained that
the standard was written to address a wide variely of rests and that framing the standard

to address each assay hud been challenging,

43.  Dr. Bowers stated thet, while compliance with the ISL is always mandatory, laboratory

divectors retain some discretion in devising particular tests. This discretion Is consirained

' ISL $.2.4.2.2.2 reads as follows: The “B” sample confirmution must be performed in the same Laboralory

as the “A" samplc confimmation, A differcnt analyst must perform the “"B" nnalytical pcedure. The sams
individual(s) \hat perform the "A" analysis may perform instrumental set up and performance checks and verlfy
results,
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by the 180 and WADA-accreditation processes, which involve a review of laboratory

procedurss [o ensure compliance with both 130 and WADA standards.

Dr. Bowers agreed that the use by the drafiers of the mandatory language “must” 1 ISL
5.2.4.3.2.2 was intentional. Dr. Bowers also admitted that, if he was asked to draft the
standard today, he would probably use different wording in order 10 clarify the standard,

or, at a minimum, provide examples to guide its application.

Having reviewed the laboratory decuments, Dr, Bowers observed that the same analyst at
the Ghent Laboratory had handled the sample in both “A’ and “B” sample procedures
conducted at that laboratory. e opined candidly that this constinued a violation of the
standard (sec USADA Exh. 34, p. 0186). Dr. Bowers also testified that, similarly, the
same analyst at the Cologne Laborntory had handled the sample in both the “A™ and “B"
analyses and that the standard appeared to have been violared by that laboratory also.

Dr. Bowers stated, however, that i an analyst [rom the Ghent laboratory had added
NANDROLONE to the sample, for cxample, at the derivitization s(ep, it would not have
caused the positive result under the IRMS test because the urine analyzed by the Cologne
Laboratory came from a separaic semple bottle than the urine analyzed by the Ghent
Laboratory. Moreover, Dr. Bowers observed that the IRMS analysis in the Cologne
Laboratory of the “A” sample preceded the Ghent Laboratory’s malysiy of the “B”
sample. Thus, in Dr. Bowers’ view, violation of 1S 5.2.4,3.2.2 did not cause the adverse
analytical finding. Dr. Bowers further opined that he could not sce how the departure

could have caused the adverse finding.

Dr. Black’s testimony supplemented his written opinion, which was submitied as an
¢xhibil 1o Respondent’s Pre-1learing Bricf. [n his written opinion, Dr. Black stated as

follows (sec Respondent’s Exh. F):

A. GC/MS A and B Documents

. The A Sample data packel contains a verbal description of the
processing of the A sample aliquots for ycreening analysis and explicilly
slates that “the sample was aliquoted by [Analyst 1] for the screening
procedure™ and “the sample was extracted according to the screening
procedure SOP ANAL-15 by [Analyst 117 (page 2). This indicates that
[Aunalyst 1] physically handled portions of the sample for the purpose of
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taking a portion of sample for performing the screening tests and also
manipulating the sample for the purpose of isolating steroid metabolites.
These procedures clearly indicate that [Analyst 1] handled the A sample
for testing. The documentation sheet found on page 12 ol the duta packet
docymenis by initials of [Analyst 1] his invalvement in the testing for
extraction, derlvitization and GC/MS ingtrument analysis.

2. The A Sample data packet comains a verbel description of the
processing of the A sample aliquots fur conflrmation analysis and
explicitly states that *3 aliquots of the sample were analyzed according
to the specifications indicated on the sample confirmation form (Fig 18}
by [Analyst 1] according to SOP ANAL-89" (page 2). This clearly
indicates that {Analyst 1] physically handled portlons of the sample for
the purpose of 1sking a portion of sample for performing  the
confirmation test. The documentation sheet found on page 35 ol the data
pucket documents by the initials of [Analyst 1] his involvement in the
exlraction procedure for the A sample confirmation test.

3. The B Semple data packer from the Universiteit Gent clearly
documents un page 12 that [Analyst 1] physically handled the portion of
the 3 sample processed for confirmation analyxis. The documentalion
on page 12 vecords [Analyst 17 corried out the derivitization procedure
on the B sample just as he had done when purforming the A sample
sereening fest,

4. The Universiteil Gent data packajge for the A sample analysis and B
sample analysis clearly documents the involvement of [Analyst 1] in
lesting both samples and physically handling portiony of both the A and
B samples.

B. IRMS A and B Samples

1. Page ) of the Instinwt fur Biochemic data packet identified [Anulyst
i, [Analyst 2| and [Analyst 3] as 1he analysts who handled and
processed the sample identified as A 689699 for IRMS testing, This
indicates that they physically handled the sample and/or portions of the
sample for westing,

2. The duta packet for both the A and B sample testing by IRMS indicate
[Analyst 4] was involved in the “testing” amd was responsible for *“Ser.
4" (see page 2 of bath A and B dara packets). - The data packer does not
identify what Lexting is indicated by “Ser. 4", hut the data packer does
identify the IRMS procedure as the “Scr 14" test (se¢ A data packet page
11). This would indicate that [Analyst 4] was not directly involved in the
TRMS analysis of either the A or B sample.

3. The data packet for both the A and B sample testing by IRMS indicate
[Analyst 1] was involved in the testing and was responsible for “Scr, 14"
(sce page 2 of both A and B data packets) which is turther identificd in
the data pnckets as the IRMS test,

4. The data packet for both the A and B semple testing by IRMS indicate
[Analyst 2] way involved in the “testing” and was respongible for “Scr.
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7" (see page 2 of both A and B data packets). The data packet does not
jlentify what testing is indicated by “Scr. 7°, but the data packet does
jdentify the IRMS procedure as the “Scr. 14™ lest (see A data packet page
t1). The data packets suggest the Scr. 7 would not lnvelve touching or
handting the A or B samples for IRMS analyti.

5. The data packel for both the A and B sample testing by IRMS indicate
[Annlyst 3} was or could be involved in the testing and js responsible for
“Ser. 14" (see page 2 of hoth A and B dala packsts) which is further
identified in the data packets a5 the IRMS test.

6. Page 13 of the A sample data packet and page 14 of the B.sample data
packex for the TRMS analysis documents that [Analyst 5] wuy the analyst
who operate [sic] IRMS instrument snd performed the instrument
analysis for the A and B sample testing.

7. Same as item 6,
B. IRMS Sample A

I. Ser. 7 is a test not defined and apparenuly not performed. If the
testing was performed the data is not provided. The chain of eustody for
Ser. 14 [or the A samnple is foond on page 1.

2. I have no explanation for the difl ferences betwetn page 2 of the A and
B dala packets.

3. Although {Analyst 2] is listed in the B sample data packet on page 12,
which is a corollary to the indication of [Analyst 1] on page 11 of data
packet A, [Anulyst 1] is identified as involved in the testing as
documented on page 10 of the B sample duta packet. The dochmentation
indicates that | Analyst 1] was involved in physically handling both the A
und B samnple for JRMS testing. Page 19 of the B sample data packet
does not have a corollary page in the A sample data packet.

[
B. IRMS Sample B

1, By reference to pages 12 und 19 both [Analyst 1] and [Analyst 2]
were involved in the physival handling and testing of the B sample for
[RMS testing,

2. The tests indicated as 1, 2, 7 and 10 are not defined and if performed
the data is not included in the B samiple data packet.

3. The tasks performed are inherent in the procedures for the Scr. 14
lest, The steps or procedures would not be listed separately.

4, Page 12 indicates by printed neme and initials that [Analyst 2]
performed the tasks indicated. The staff identified on page 2 does not
identify [Analyst 2 as performing the Scr. 14 test,
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S. [Analyst 6] physically accepted and stored the B sample. Thiy
documents that [Anafyst 6] acrually hiandled the sample while receiving
and storing the sample sfter receipt at the Jaboratory.

(]

My additional review of the documents from the Gent snd Koln
laboratories indicates that in both laboratories the same stall were
involved in processing both the A and B samples for testing. Thig Is (n
viclation of the WADA International Standards for Laboratorics and
should impeach the validiry of the results.

[.-]
During the hearing, Dr. Black testified that one of the purposes of ISL 5.2.432.2 is o

ensure that if there has baen an error with respect to the “A” analysis, it will not be
rcpeated on the "B" analysis. 1o Dr. Black’s opinion, the standard therefore serves as

protection against both benign error and malicious intent,

Dr. Black forther testificd that, for the purposes of I1SL 5.2.43.2.2, the “amalylical
procedure” includes aliquoting, extraciion and derivitization, observing that each step
involves touching or manipulating the sample or extracts of the sample. This handling of
the sample or extract of the sample for purposes ol the analysis occurs up to the

placement of the vials on an aute-sampler.

By way of examp[e,rDr. Black stated that an error could ovcur during the derivitization
procedure, as someonc could confusc the test sample with a control sample or place the
vials in the wrong slois on the automaled machine. Dr. Black further stated that, io his
view, none of the steps performed by the analyst ai either the Ghent or the Cologne
Laboratary, each of whom participated in bath the A and the “B” sample analysis
conducted at that laboratory, came within the exceptions set out in the last senfence of
ISL 524322,

The directors of both laboratories gave evidence by telephone in respect of the
procedures foliowed by their respective laboratories in the analysis and testing of the

samples in question,
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52,  Dr. Delbeks, director of the Ghent Laboratory, prefaced his evidence by stating that the
laboratory is WADA-aceredited, has been proficiency-tested by the World Association of
Scientists (*WAS™), and is ISO 70025 certified.

o
(]

Dr. Delbeke observed that the sumple received by the Ghenl Laboratory was normal and
that there were no signs of bacterial degradation, such as an elevated pH level or
conversion of testosterone into androstenedione (see USADA. Exb. BA)., Dr, Delbeke
also explained that the control samples against which the test sample was measured
established that the results for the A" and “B" samples, respectively, were within the

normal range of measurement uncertainty (sge USADA Exhs. 8A and B).

54.  In respect of the testing ptocedure, Dr. Delbeke testified that the same analyst had in fact
participated in both the “A” and the “B" analysis of Ms. Jenkins's sample, Specifically,
Lthe analyst in question performed the derivization siep af the GC/MS analysis on the “A”
sample and the extraction procedure on the “B" sample. However, because the analyst
did not perform the same procedure on both the “A™ and the “B™ sumple, Dr. Delbeke
expressed the view that ISL 5.2.4.3.2.2 was not violated, Dr. Delbeke also stated that, in
any event, he did not feel this standard was necessary to protect the integrity of the

laboratory process.

L%, ]
“rn

In respect of certification of the wsting results and ISL §.2.5.1.1,% Dr. Delbeke divected
the Panel 1o documentation in the laboratory package bearing the signatures ol the two

scientists who had reviewed and certitied the results (see USADA Exhs. 8A and B).

56.  Dr. Schinzer, Director of the Cologne Laboratary, confinned that his laboratory was also
WADA-aceredited and had been proficiency-tested by the WAS. He also stated that no

baclerial depradation was observed in the Respondent’s sample.

57.  Dr. Schinzer teslified that the Respondent’s sample was compared to control samples,

including a quality control sample, a blank urine sample and a suspicious urine sample,

2 ISL 52511 reads as foliows: A minimum of two certifying scicnlists must

independently review all Adverse Analytical Findings before a ropart is issued. The raview
process shall be dacutnented.



59.

60.

61.

-16 -

and that her sample tested positive for an exogenous source of NANDROLONE (sec
USADA Exhs, 9A and B).

Dr. Schinzer told the Panel that, in his view, the testing process may be divided into twu
parts: technical preparalion and analytical preparation. Technical preparation, he stated,
may be performed by the same person. Howevet, analytical preparation, mvolving
aliquoting and extraction, must, in Dr. Schidnzer's opinion, be performed by different
analysts. According to Dr. Schinzer, the “A" sample analytical preparation wag
performed by one analyst while the “B" sample analytical preparation was performed by
another, These analysts then changed roles to perform the so-called technical preparation
in the reverse order on the “A” and the “B' sample analysis (see USADA Exhs. 9A and
9B).

As did Dr. Delbeke, Dr. Schinuzer represented to the Panel that, by carrying out the

analytical procedure in this way, ISL 5.2,4.3.2.2 had nut been viglated.

With respect lo {SL 5.2.5.1.1, Dr. Schnzer confirmed that two sdientisls had indeed
certified the testing results, directing the Pancl to the signatures of the two reviewing

scicntists in the laboratory documents package (see USADA Exhs. 9A and 9B).

Einally, Mr. Al Awar and Mr. Hayes gave evidence with respect lo the Respondent’s

pood charncter.”

1l. APPLICABLE RULES

62.

63.

The IAAF Anti-Doping Rulcs ("IAAF Rules”), which codify key provisions of the
WADA Anti-Doping Code (“WADA Code™), govern this proceeding,

The following dcfinitions, set forth in the IAAF Rules, arc rclevant o the present

proceeding:

3

The two USADA DCOs, Ms. Miller and My, Myers, gave ovidence with respect to issuss which are no

longer in contention befote the Panel.
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DEFINITIONS
Adverse Analytical Finding

A report from a laboratory or other approved testing entily that identifies
in a smnple the presence of a prohibited substance or its metabolite or
markers or evidenee of the use of a prohibited method,

f..]

64.  The relevant definition of doping is found in Rule 32:

Rule 32 Anti-Daping Rule Violations
1. Daping is sirictly forbidden under these Anti-Doping Rules.

2. Duping i defined ax the oecurrence of one or more of the
following anti-doping rule violations:

(2) the presence of a prohibired substance or its metnbolites
or markerg in an athlete’s body tissues or fluids.

All referenees to a prohibited substanee in these anti-
Doping Rules and the Procedural Guidelines shall nclude a
reference, where applicable, W its metabolites or imarkers,

(i) it is each athlete’s personal duty te ensure thal no
prohibited substance emters his body lissues or fluids,
Alhletes are wamned thal they are responsible for eny
prohibited substance found to be present in their bodies. 1L
is not necessary that intent, fault, negligence or knowing uwe
on an athlete’s part be demongieated in order to establish an
anti-doping rule violation under Rule 32.2(a).

(i)  except those prohibited substances for which a
reporting threshold is specifically idenlified in the

- Prohibited List, the detected presence of any quantity of a
prohibited substance in an athlete’s sample shall constiture
an anti-doping rule violation.

65.  With vespect to the standard of proof and the burden of establishing that an anti-doping

rule violation has or has nol occurred, Rule 33 is cxplicit, It provides:

Ruie 33 Standards of Proef of Doping

1. The [AAF, the Member or other prosecuiing authority shall have
the burden of establishing that an onti-doping rule viclation has
occuered onder these Anti-Doping Rules,

2. The standard of proof shall be whether the TAAF, the Member or
other prosecuting authority has established an anti-doping rule
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violation to the coinfortable satisfaction of the relevant hearing
body, bearing in mind the seriousness of the allegation which is
made. This standard of proof is greater than a mere balance of
probability but less thun proof beyond a reasonable doubt,

3 Where these Anti-Doping Rules place the burden of proof on an
athlete, athlete support personnel or other person alleged to have
committed an anti-doping. violation to rebut a presumption or
establish specified facts or circumstances, the standard of proof
shall be by a balance of probability,

4, Facts related to anti-doping rule violations may be established by
any rcliable means, The following standards of proaf shall be
applicable in doping eaves:

(a) WADA-accredited laboratories are presumed to have
conducted sample analysis and custodial procedures in
accordance  with the Imternatjonal Standsrd for
Laboratories. The athlete may rebut this presumption by
establishing that a departure from the International
Standard for Laboratories has occurred, in which cage
the 1AAT, the Member or other prosecuting authority
shall have the burden of establishing that such departure
did not undermine the validity of the adverse analytical
finding.

L]

66.  Samples are to be analysed in accordance with the following IAAT Rule:

Rule 36 Analysis of Samples

1. All samiples collected under these Anti-Doping Rules shall be
analysed in accordance with the following general principles:
[+

Intermational Standard for Laboraterics

(d) Laboratories shall analyse samples and repart resulls in
conformity with the International Standard for Laboratories,

(-]

67.  Finally, the IAAF Rules contain the following general guide to their interpretation:

Rule 45 Interpretation

1. Anli-Doping ruzles are, by their mature, competition rules
govemning the conditions under which the sport of Athletics is to
be hetd. They are not intended 1o be subjected to or limited by
the requircments and legal standards applicable to criminal
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proceedings or employment matters, The policies and standords
set out in the Code as a basis for the fight against doping in
sport, and a3 accepted by the JAAY in these Anti-Doping Rules,
represient a broad consensns of those with an interese in fair sporl
und should be respecied by ail courts and pdjudicating budies.

2, The various headings and sub-headings used in these Anti-
Doping Rulex are for convenience only and shall not be deemed
to be purl of the subsiance of these Anti-Doping Rules or 10
pffect in any way the language of the provisions to which they
refer.

3 The Definitions in Chupter 3 shall be considered an integral part
of these Anti-Doping Rules,

68.  The 2006 WADA Prohibited List, adopted by the 1AAF, provides as follows:

51. ANABQLIC AGENTS

Anabolic agents are prohibited.

1. Ansbolic Androgenic Stervids (AAS)

a. Rxogenoust AAY, including:

l-androstendiol; l-androstendione; {...] noundrolons; 19-
norandrostenedione;  notbolstone;  norclostebol;  norethandrolone:
oxabolone; oxandrolone; oxymesterone; oxymetholone; prostanozol;
quinbolone; stanozolol; stenbolonc; 1-testosterone; tetrahydrogestrinone;
trenbolone and other substances with a similar chemical stouciure or
similar biological effect{x).

(-]

Where an ansbolic andvogenic steroid is capuble of being produced
endogenously, a Sampfe will be deemed to contain such Prohifiied
Subsrance where the concenwatlon of such Prokibited Substance or itg
metebolites or markers and/or any other relevant ratio(s) in the Athlete s
Sample so deviates from the ranpe of values nermally found in humans
thal it is unlikely to be consistunt with normal endogenous production. A
Sample shall not be decmed to contain a Prohibired Stbistence in any
such case where an Athfere proves thai the concentration of the
Prohibited Substanee or ity metabolites or wmarkers and/or the relevant
ratio(s) in the Afhfere’s Sample is attributable to a physiological or
pathelegical condition.

In alf cases. and at any concentration, the Arhfete’s sample will be
deemned to contain a Prohibited Substunce and the laboratory will report
an Adverse Analyticaf Finding if, based on any relinble analytical method
{e.g. IRMS), 1he laboratory can show that ithe Prohihited Substance is of
exogenous ongin. In such case, no further investigation is necessary.
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69.  The WADA International Standard for Laboratories, Version 4.0 (August 2004) (“ISL™),
which has also been adopled by the IAAF, provides as follows with regard to the scope
and purpose of the laboratory standards:

PREAMBLE

The World Ani-Doping Code /nfernational Standard for Laboratories is
a mandatory level 2 International Standard developed as part of the
Waorld Anti-Doping Program.

The basis tor the Inrernativnal Standard for Laboraloties is the relevant
Sections in the Olympic Movement Anti-Doping Code, An expert
group, together with a WADA Luboratory Accreditation Committee, has
prepared the docwment and drfls huve heen circulated for initial veview
and comment from all 10C aceredited doping Laborateries and the 10C
Sub-Commission on Doping and Biochemistry of Sport,

Version 1.0 ol the Internarional Standard for Laboratorles was cireulated
ta Signatorics, povernments and accredited laboratories for review and
commeniy in Movember 2002, Version 2.0 was based on the commenly
snd propoyals reecived from thege stakeholders.

Al Signarories, governments and Laboratorics were congsuifed and have
had the opportunity to review and provide comments to version 2.0. This
draft verslon 3.0 was presented for approval to the WADA Executive
Committee on June 7%, 2003,

The Internatinnal Standard for Laboratories will come into effect on
January 1™ 2004.

1.0 Introduction, Scope and Refercnces

The main purpose of the Internationel Standard for Laboratories 1§ [0
ensure Jaboratory production of valid tes) results and evidentiary data and
to achieve uvniforn and harmonized results and reporting from all
accredited Duping Control Labpratgries.

[...]

The [ntemnational Standard for Laboratories, including all Annexes and
Technical Documents, is mandatory for all signatories to the code.

The World Amti-Deping Program encompasses all of the elements
needed in order fo ensure optimal harmonization and best practice in
intemational and national anti-doping programy. The main elements are:
the Code (Level 1), Internaiivnal Standards {Level 2), and Models of
Best Practice (Level 3).
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In the introduction to the World Anti-Doping Code (Code), the purpose
and implementation of the frfernativnal Standurds are snmmarized as
follows:

“Imrevnarional  Stemdards  for  different  fechnical and
operational areas within the antl-doping program will be
developed in consultation with the Signatories and
governments and approved by HADA. The purpose of the
Imernational Stundardy i3 hanmonization among Anti-
Doping Organizations responsible for specific 1echnical and
operational parts of the anti-doping programs. Adherence lo
the fniernationa! Standards Is mandatory for compliance
with the Code. [,..]"

Cuomplianee with an Toemational Standard (as oppoesed 1o unother
aliernative slandard, practice or procedore) shalt be sufficient 1o conelude
that the pracedures covered by the Imrernational Standard wire
performed properly,

This document sets our the requirements for Doping Conrol
Laboratories that wish to demonsivate that they are techmically
competent, operate an offtetive quality muanagement syatem, and are able
to produce torensically valid results. PDoping Cenrrol Terting involves
the detection, identilicalion, and in some eases demonstration of the
presence greater thum a threshold concentration of drups and other
substance deumed to be prohibited by the list of Prohibited substances
and Prohibited Methods (The Profiibited Lisf) in human biological fluids

Or tissues.

70.  As noted earlier by the Panel, specific provisions of the ISL in issue in the present

proceeding are:

I5L 5.2.4.3.2.2

The “B" sample confirmation must be performed in the same Labaratory
as the “A” sample confirmation. A different analysr must perform the
“B” analyrical procedure.  The same individual(s) that perform the “A"
analysis may perform instrumental sct up and performance checks and
verily resulis.

ISL 5.2.5.1.)

A minimum of lwo eertifying seientists must independently review all
Adverse Analytical Findings before a report is issued. The review
process shall be documented.
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L. THE PARTIES’ CONTENTIONS

71.

72.

73.

74.

A. Claimant's Pusition

USADA advances three main submissions. First, USADA claims that the mere presence
of the prohibited substance 19-NORANDROSTERONE ahove the 2 ng/ml threshold in
the Respondent's urine sample, repardless of her intent, constitutes a doping violation
under the WADA Cods and IAAF Rules. Second, USADA contends that the Respondent
has failed to offer sufficicnt cvidence to rebut the presumption of the validity of the
results from the Ghent and Colugne Laboratories. Finally, USADA submits that, in any
event, any violation of an intemational standard in this case did not cause the
Respondent's AAT.

USADA argues that under the [AAF Rules, and consistent with other CAS and AAA
panel Awards, the mere presence of 19-NORANDROSTERONE in excess of 2 ng/ml in
Respondent's urine sample constilutes  doping offencs’ (see Claimant's Pre-Hearing

Br. nl 8; Claimant's Post-Hearing Br. al 3).

USADA avers that the testing results of hoth the Ghent and Cologne Laborateries, which
detccted the presence of exogenous 19-NORANDROSTERONE in the Respondent’s
sample above the established threshold through two independent tesling methods,
constitute proof that a doping violation occurred.  USADA explains that the Ghent -
Laboratory detecled 19-NORANDROSTERONE on three (3) successive atiquots of the
Respondent’s urine sample during the “A™ sample analysis, end again on three 3)
snccessive aliquots of the Respondent’s utine sample during the “B" confirmation
procedure. USADA points to the Ghent Laboratory’s docuinent package in which the
laboratory reported an estimated concentration of 7.8 ng/ml of 19-
NORANDROSTERONE in the “A” sample and of 123 ng/ml of 19-
NORANDROSTERONE in the “B" sample (see Claimant’s Post-Hearing Br. at 5-6).

USADA argues that the difference of 4.5 ng/ml between the “A” and the “B" samples,

which was raised by Respondent as a possibls indivator of bacterial degradation in the

4

Seer USADA v. Vencill, AAA 30 190 00291 03: US4D4 v. Vencill, CAS 2003/A/484; USADA v. Damu

Cherry, AAA 30 190 00463 03,
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samplc, was addressed and resolved by Dr. Delbeke during the hearing. Dr. Delbeke
testified that there was no bacterial degradation of the sample and detajled the two
separate methods by which the integrity of the sample had been tested prior to condueting

the sample analysis.

USADA further poinis to the corroborating evidence of Dr. Bowers and Dr. Black, who
both reviewed the laboratory documentation and testified that, apart from the issue of

compliance with ISL 5.2.4.3.2.2, the laboratory analysis was conclusive.

USADA also offers the result of the (RMS analysis conducted by the Cologne Laboratory
as conclusive evidence of the presence of a prohibited steroid in the Respondent’s
sample. USADA argucs that this conclusion is supported by the following language in
the WADA Prohibited List:

In all cases, amd ni any concentration, the Athlete’s sample will be
deemed to contain o Prohibited Substance and the laborwtory will report
an Adverse Analytical Finding 1[, based on ony reliable analytical method
{e.r. IRMS), the laheratory can show that the Profaibired Substance is of
exopenous origin. In such case, no further investigation i§ necessary.

If 2 laboratary reperts, using an additional reliable enalytical method
(c.g. IRMS) that the Prohibired Subsiance is of exogenous origin, no
further investigation is necessary and the Sample will be deemed to
contain such Prohibited Substance.

USADA argues that the reliability and conclusivencss of JRMS analysis in detecting
doping with steroids has been upheld consistently by CAS panels and other iribunals’

(see Claimant's Pre-llearing Br. at 6-8; Claimaat’s Post-Hearing Br. a1 7-8}.

USADA quotes, in particular, the follawing passage from Susin ¥, FINA at page 35 of the
award:
Mased upon the above analysis, the Panel has concluded that : (a) the

IRMS annlysis provides conclusive scientific evidence of an exogenous
administration of testosterone and ; (b) the Panel is entitled to rely upon

5

Sec Suwin v. FINA, CAS 2000/A/274; IAAF v. Doy Santos, CAS 2002/A73R3; WADA w Wium, CAS

2005/A/908; fAAF v. Czech Athlutic Federation and 2, CAS 2002/A/382; UCT v. &, DCyY wnd DIF, CAS
1998/AN92; LCT v Moller, CAS £999/A/239; UCT v. Balier and KNFU CAS 2008/A/936; and UCH v. Skelde,
CAS 1908/A7192,
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the IRMS analysis as an independent und sufticient basis for finding that
the Appellant committed a doping offence under FINA Rule DC 2.1(a).

Tuming to the Cologne Laboratory results, USADA obscrves thal both the "A” und “B”
samples contained an approximate 10 delta unit difference in the C level in the [9-
NORANDROSTERONE when compared to other steroids, well in excess of the
threshold delta value (i.e., 3 per mil) to establish the presence of an exogenous steroid,
USADA conciudes that, as the testimony of Dr. Bowers established that an IRMS
analysis is not alfected by bacterial degradation, the Panel may take the Cologne
Laboratory results as conclusive cvidence of the presence of exogenous [9-
NORANDROSTERONE in Ms. Jenkins's samiple (see Claimant’s Post-Hearing Br. a1 9).

In support of its second main submission, USADA contends that there is insufficient
evidence on the record to rcbul the presumption of the validity of the results from the
Ghent and Cologne laborateries. USADA’s position in this regard rins primarily on its
interprefation of [SL 52.43.22,

USADA contends that JSL 5.2.4.3.2.2 requires only that there be no overlap in the work
performed by an analyst on the "A™ and the “B” samples in cither laboratory, USADA
contests the testimony of Dro Black in respect ol the wnderlying pu-rposes of ISL
5.2.43.2.2. The Panel rccalls that Dr. Black had offered two reasons for the inclusion of
that standard: (1) to prevent an analyst from duplicating on the “B” analysis an ertor
made by that analyst on the “A” enalysis or “benign error”; and (2) to prevent an analyst
from intentionally manipulating the sample so that the “B” sample would confirm 2
fanlty “A" analysis or “malicious intent”. In USADA’s view, this second reason is not
supported by a contextual interpretation of ISL 5.2.4.3.2.2, USADA offers three

arguments in (his regard (seg Claimant’s Post-Hearing Br, at 12).

First, USADA claims that had the drafters of the standard been concerned 1o deal with the
possible malicious intent of laboratory analysts, they would not have required in the fivst
sentence of the standard that the *B” sample analysis take place in the same laboratory as

the “A™ sample analysis (see Claimant's Post-Hearing Br. at 12).

Second, USADA reasons that it would make no sense to allow “A" sample analysts

anywhere near the “B” analysis, such as by pemmitting the same individual who
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performed the “A" analysis to perforn instrument set up, performance checks and to
verify results, if the drafters had intended the second sentence of the standard to prevent

fraud by the “A" sample analysts (see Claimant’s Post-Hearing Br. at 13).

Finally, USADA. argues that there is nothing in the second sentence of the standard as
written which specitically excludes the approach taken by the laboratories in the present
case, namely to divide up the analytical procedure and to ensure that no analyst performs
the same analytical steps on both the *A” and the “B” analysis {see Claimant’s Post-

Hearing Br. at 13).

In USADA's view, this contextual interpretation of the standard is reascnable and
supported by the approach token by the two WADA-accredited laboratories in this case.
Thus, on this intctpretation, 1SL 5.2.4.3.2.2 does not preclude an individual from
handling different aspects of the “A™ and “B’ analytical procedure as long as there is no
overlap in specific roles from the “A™ analysis to the “B” analysis (sce Claimant's Post-
Hearing Br. at 1114},

USADA further distinguishes the Award of the CAS panel in UC! v. Landaluce &
RFECS, (“Londaluce™ from the facts in the present arbitration, pointing out that in
Landaluce a single analyst had performed all aspects of the “B" analysis as well as
certain portions of the “A™ analysis, wheraas no such overlap had occurred in the presemt

proceeding (see Claimant’s Reply Br. at 5: Claimant's Posl-Hearing Br. at 14).

In respect of ISL 5.2.5,1.1, USADA relies upon the laboratory documentation packages
and testimony provided by the laboratory directors in support of its position that the

standard was met in this case (see Claimant's Post-Hearing Br. at [3).

In the altemative, USADA contends that should the Panel find the presumption in favour
of the WADA-accredited laboratories to have been rebutted, there is sufficient evidence
on the record to conciude that any such violation did not undenmine the validity of the
test results. USADA submits that any departure from either ISL did not cause Ms,

Jenkins’s adverse analytical finding becuuse her sample was 1ested at two independent

TAS 2006/A/1119,
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laboratories, using two separate testing methodologies, and both methods in both
laboratories attested to the presence of exogenous NORANDROSTERONE (see
Claimant's Pogt-Hearing Br. at 15-16).

USADA offers the independent corrobaration ot the Gheat Laboratory findings by the
Cologne Laboratory, which evidence it vcasons was not available in the Landaluce case,
as “conclusive evidence” that any departure from ISL 5.2.4.3,2.2 or ISL 5.2.5.1.1 did not
cause Ms, Jenking’s adverse analytical finding (see Claimant's Post-Hearing Br. at 16).

USADA concludes that, in accordance with the IAAF Rules, the appropriate sanction to
be imposed on Ms. Jenkins is a two-year period of incligibility to begin on the date of this
Panel's award, with credit for the time of her provistonal suspension to which she agreed

(see Claimant’s Pre-Hearing Br. at 12-13).

B. Respondent’s Position

Ms. Jenkins, having withdrawn certain of her initial submissions (see pava. 29, above),
offers two main arguments in her defence, First, Ms. Jenkins claims that 151 5.2.4.3.2.2
and ISL 5.2.5.1.1 were violawed by both the Ghent Laboratory and the Cologne
Laboratory in respect of her sample. Second, Ms. Jenkins arpucs that USADA has not
met its burden of proving that any such violation did not undermine the validity of the

AAF.

Ms. Jenking submits that the objective of ISL 5.2.4.3.2.2 i3 1 prevent the intentional or
accidentnl alteration or manipulation of the testing process, and ultimately the testing
outcome. In Ms. Jenkins' view, the CAS panel in Landaluce fashioned a twst that
achieves his objective “by focusing on human conlact with the sample: louching,
handling, and manipulating the sample” (ge¢ Respondent's Pre-Hearing Br. at 16-17;

Respondent’s Post-Hearing Br. al 2-3).

Ms. Jenkins submits that this interpretation of ISL 5.2.4.3.2.2 was subsequently upheld
by & FINA panel in FINA v. Olivd’ ("Oliva"™) (see Respondent's Pre-Hearing Br. ai 17).

FINA Doping Panel 1/67.
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Ms. Jenkins contends that the purpose of ISL 5.2.4.3.2.2 ig two-fold: (i) to ensure the
reliability and integrity of the drug lesting process, the laboratories, and the individual
test results; and (ii) to ensure the appearance of reliability and integrity in each one of
these facets of a doping investigation. Ms. Jenkins argues the standard emerges from
what she terms the “double blind principle”, whereby two separate and independent

analyses are necessary to ensurc the validity of the test results,

Ms. Jenkins claims that the standayd must be prophylactically enforced for three (3)
reasons (see Respondent’s Pre-Hearing Br, at 19-20).

First, Ms, Jenking submits there is a deterrence value to strictly enforcing the ISE. She
argues thar the integrity of the entire anti-doping system is called into guestion when the

ISL are not strictly respected and entorced (gec Respondent’s Pre-Hearing Br. at 29).

Second, Ms. Jenkins submits that it is virtuaily inipessible to determine the effect of an
ISL violation hecause ¢vidence of tampering, either intentional or unintentional, will
surface only from the teslimony of the very laboratory personnel accused of having
violated a standard. In Ms. Jenking’s view, such evidence is in itseif unreliable because
of the nature of the impugned activity which requires the prosecuting authority to prove 2

negalive (see Respondent’s Pre-Hearing Br. at 2[-22).

Finally, Ms. Jenkins submits that the presumprions in favour of WADA-accredited
laboratories, along with limitations on the documentary evidence available o athletes and
the imposition of strict liability once a prohibited substance is proved to have been found
in an athlete’s sample, reqoire that the ISL be strictly enforced. The athiste reasons that
she should not be held strictly liable if the test results are not sirictly rcliable (sec

Respondeni's Pre-llearing Br, at 22).

Ms. Jenking further arpues that the purpose of the WADA Code and the international
standards is to ensure uniformity and that this Panel must not, therefore, redraft the ISL
or read into the ISL & “notion of international comity" that in effect regpecis different

laboratories’ interpretations of the ISL (see Respondent’s Post-Hearing Br. at 3).

Ms. Jenkins contends that the laboratory documentation and witness testimony in this
case confirm that, both at the Ghent Laboratory and at the Cologne Laboratory, the same
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analyst performed analytical procedures on both the “A” and “B" sample, thereby
violating I1SL 5.2.43.2.2,

In respect of ISL 5.2.5.1.1, Ms. Jenking submits that this standard requires that two
scientists conduct an independemt review, thal the review be certificd, and that the
cettification be documented, Moreover, Ms. Jenking argues the certification mugt
affirmatively stare that the adverse analytical finding meets a minimwm standard of
reliability. The abscnce of such proof, in Ms. Jenkins's view, cannot be cured through
eaperl lestimony because the documents on which the expert must rely are

“fundamentally unreliable” (sec Respondent’s Post-Hearing Br, at 8-9),

Ms. Jenkins further claims that in order to meet its burden once a violation of the ISL is
proved to have occurred, USADA, is required, at a minimum, to produce the laboratory
personnel involved in the testing process at cach laboratory 1o testify that no tampering
aecttrred or 10 corroborale tesiimony from the laboratory directors that no tampering

ugeunred (see Respondent’s Post-Flearing Br. at 2).

M. Jenkins reasons that the integrity of the doping control regime rests on the integrity
of laboratory rcsults and procedures. In support of her position, she cites the dissenting
opinion of arbitrator Christopher Campbell in USADA v. Flovd Landis, ' (“Landis™) at
paragraphs G0-G] (see Respondent’s Post-Hearing Br, a1 10):

{T]t is imperative that WADA Accredited Laboratories abide by the
highest scientific standards

{...] As athletes have strict liabiliry rules, the laboratories should be held
strictly Jjable foy their failure 1o abide by the rules and sound scientifie
practice.

Ms. Jenkins concludes that both the “A™ and “B" sample results from he two laboratories

in the present case must be “overturned and exciuded” (s Respondent’s Posl-Hearing
Br.at 7).

T AAA 30190 D0%47 06,
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IV.DISCUSSION

A. Btrict Liability and the Anti-Doping Regimeg

105. In accordance with the USADA Protocol confractually binding on the parties, the Panel
must apply the IAAF Rules with respect both to the definition of doping and to the
consequences of a doping offence (IAAF Rule 32(1)).

106, Pursuant to the IAAF Rules, doping is a strict lisbility offence. As a result, a doping
offence occurs when a prohibited substance is found to be present in 4n athlete’s urine
sample imespective of whether the athlete knowingly used the prohibited subgiance

(1AAF Rule 32(2)). This principle has been consistently upheld in anti-doping cases,’

107. As a corollary of the strict liability nature of the anti-Joping regime, the IAAT and
WADA rules must be stricily construed. This is implicit in the rules themselves, which
provide that {IAAF Rule 45(1)):

[1Jhe policies and standurds xet out in the [WADA] Code as a basis for
the fight agaiust duping in sporl and a¢ accepted by the IAAF in these
Anti-Doping Rules, represent a broad consensus of those with an interest

in_fair sport and should be respected by all courts and adiudicating
bodies.

[Emphasis added]

108,  Strict construction of the anti-doping rules has buen recoghized by the CAS and other
national wibunals.! In Landafuce, a CAS panel observed that its role is limited o
applying the rules as articulated by the rule-making bodies governing competitive sport

(Landaluce al para, 113):

The applicable rule {ISL 5.2.4.3.2.2} is clear and devoid of flexibility.

The CAS arbitrators’ mission is not to modify the nuiles nov is their
mission lo_gppropriate digoretionary power when no text allows them o
do 50.

7 Ses USADA v. Landis, AAA 30 190 00847 06; Oleksandr Pobvedanosisey v. hermational Ieg Hockey Federation.
CAS 2005/A1990; ATF v. Velusuv, CAS 2005/A/873; UCT v. Moller, CAS 1999/A/239; UCT v. Bakker and KNWU.
CAS 2005/A914.

Y See UCT v Landahuce & RFEC, TAS 2006/a/1119; FINA v. Olive, Fiba Doping Pancl, 1/07; USADA v. Landis,
AAA 30 190 00847 06,
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[Emphasis added]

In Landis, a majority of the AAA pancl observed that in interpreting the anti-doping
rules, and in particular the ISL, adjudicative bodies must respect the drafters® intentions
as expressed on the face of the rule or standard (Landis at para, 240}

In applying the language of [ISL 5.4.4.2.1} whal is requirsd is that the

“method should nvoid interference™. The language it nol mandatory.

Had the drafters’ intended that matrix interference be aveided it would
require wording such as “shall” or “must™.

[Ernphasis in original]

[udeed, the purpose and scope of the ISL preclude an adjudicative body or pane_i from
imposing a higher or other standard on a USADA-accredited [aboratory in order to
establish the laboratory’s compliance with the rules (ISL, Article 1.0):

Compliance with an International Standavd (as_opposed to another
altemative standard, practec or procedure) shall be sufficient to conclude

_ that the procedures covered by the [ntemmational Standard were
performed properly.

{Emphasis added)

Accordingly, this Panel cannot question the wisdom or the practicality of « mandatory
rule or standard. Rather, it is the Panel's remil to apply the rules drafled and agreed by

all stakehnlders in the ant-doping system.

B. Presence of a Prahibited Substance in Respondent’s Sample

Doping is defined as “the presence of a prohibited substance or its metabolites or markers
in an athlete’s body tissucs or Quids” (JAAF Rule 32.2(a)).

The WADA Prohibited List deseribes 19-NORANDROSTERONE ay 4 metabolite of a
prohibited anabolic sterpid. Under the IAAF Anti-Doping Rules and WADA Rules, the
pregence of 19-NORANDROSTERONE sbove 2 ng/ml in cither @ male or female athlete
establishes  ingestion of the  prohibited  substances NANDROLONE,

19-norandrostenediol, or 19-norandrostenedions.

USADA has presented documentary evidence from two independent WADA-aceredited
laboratories which detected, through two different testing methedologies, the presence of
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exogenous NORANDROSTERONE above the 2 ng/ml threshold level in the
Respondent’s sample.  USADA’s expert reviewed the laboratory documentation and

testificd that the documentation establishes a doping violation,

Respondent’s expert, Dr. Black, also observed that the laboralory documents establish a
doping violation (see USADA Exh, 33):

The data provided does document the presence of 19 Norandrosterone,

which is the primary orinary metabolite detecled from the use of

pharmaceutical Nandrolone or products containing precursor chemicals
causing such a positive finding. '

USADA has therefore met its initial burden of proving to the Panel’s comfortable

satisfaction that a doping violation has oceurred.

C. Violation of the International Standard for Laboratories

WADA-accredited laboratories benefit from a presumption of having conducted sample
analysis and custodial procedures in accordance with the ISL. This presumption may be
rebutted by the athlete by establishing, on & bulance of probability, that 2 departure from
the ISL has occurred (IAAF Role 33).

The eonsequence of rebutting this presumption is nat, however, an automatic invalidation
of the testing results. As explained below, if the athiete is able to demonstrate a departure
from the ISL, the burden then shifts back 1o USADA 1o prove that such violation did not
undermine the validity of the AAF.

1. 151.5.243.2.2

The Respondent alleges that both the (ihent and Colugne Laboratories violated ISL
5.24.3.2.2 because an analyst who participated in the “A™ sample apalysis in each

laboratory also participated in the “B” sample analysis in that same laboratory.

On its face, ISL 52:4.3.2.2 clearly forbids an analyst who performs the “A™ samnple
anglysis from performing the “B” sample analysis: “A different analyst must perform the
‘B’ analytical procedure.” [emphasis added]. Nevertheless, coniroversy arose during the

course of the proceeding in respcct of the meaning of the term “analytical procedure”
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and, more broadly, the proper interpretation of the standard for the purpose of identitying

conduct which would amount to a violation of this standard.

“Analytical procedure™ is not defined in the JAAF Rules. Neither party was able to

provide the Panel with a comprehensive definition of the term.

However, two observations may be made. First, the singular use of the term “analytical
procedure” (i.e., as opposed to “procedures™) suggests that, 10 the extent that an analytica!l
procedure is composed of scveral steps, the drafters intended that nn analyst involved in
any step of the “A” sample analytical procedure must nol perform any step of the
analytical procedure on the “B" sample. This proposition is suppoitsd by the expert

testimony of both Dr. Bowers and Dr, Black.

Second, the drafiers have ser out a closed list of steps that analysts involved in the “A™
sample analysis may also perform on the “B™ sample analysis: instrumental set up und
performance checks, and the verification of results. There is nu basiy on the face of the
standard to miport other activitics into this list of accepiable areas of overlap. This
second proposition is alse supported by the expert testimony of Dr. Bowers and Dr.
Black.

During the evidentiary hearing, Claimant drew the Panel’s atention (o two exhibits
prepared by USADA in order to facilitate an understanding ol the sequence of steps
involved in each testing method at each laboratory and the identity of the individuals who
performed cach of those steps (see USADA Exhs. 34 and 35). These exhibits are

summarized below:

GC/MS (Ghent Laborutory)

Step #  ALIQUOT A SAMPLE B SAMPLE
Person Peryon

} Aliquot three 5.0 11l sampies Analyst 1 Analyst 4

Step# EXTRACTION Parson Persen

! Buffer with | ml phosphate Analyst 1 Analyst 4

2 Add 50 pl of B-glucurenidase Analyst | Analyst 4

envyme

3 Hydrolysis at 42 C Analyst 1 Analyst 4

4 Add 0.5 g NaHCO,/K;CO, Analysr | Analyst 4

5 Add 50 pl of internal standard Analyst ) Analyst 4
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6 Lxtract with 5 mL n-pentane Analyst 1

7 Centrituge for 20 minutes Analyst |

8 Separated and dried over anhydrous  Analyst |
Nit; SO, and evaporated at 40 C

Step# DERIVITIZATION Persen

1 Add 100 ! of derivatizulion mixture  Analyst 2

2 Heatat 80°C Analyst 2

J Inject 0.5 pl for GCAMS Analyst 2

Step#  ANALYSE Person

1 Verify instrument, check results Analyst 2

Analyst 3
TRMS (Cologne Laboratory)
Step#  ALIQUOT A SAMPLE -
Ferson

1 Aliquot 10 m! of sample Analyst |

Step# EXTRACTION Person

1 C 18-column irrigation ~ Analyst

2 Aliquot urine on  Cl8.column  Analyst )
imigale

3 Elue with MeOI1 Analyst 1

4 Evaporation to dryness Analyst |

5 Add Phasphate buffer (1 m) 0.2M ph  Anulyst |
1.0

6 Add Fnzyme (50 pl B-glucuronidase  Analyst |
ol c.coli)

7 Hydrolisis {§ h at 50°C) Analyst |

8 Add 500 pt K:COWKHCO, (1:1) - Aualyst |
20% sol.

9 Add 5 ml tert.-butylmethyether Analyst 1

10 Agirate 5 min., centrifuge 5 mip. Analyst 1

13 Transfer of organic phase in separate  Analyst
tepercd  plass,  evaporution  to
dryncss, REPEAT s1eps Y-1]

12 Storage of extracts in locked room  Analyxt |
(R-702)

Step#  NP-HPLC Person

} Transfer of sapples vin 2 x 100 pl Analyst 2
MeOH in HPLC-autosampler vials

2 Drying in exsicearor over P,0, Analyyt 2

3 Apply n litle solvent 50 pl n- Analyst2
hexane/IPA 9/1; cui sample

4 Dry fractions in rotating evaporator ~ Analyst 2

Analyst 4
Analyst 4
Analyst 4

Person

Analyst |
Analyst |
Amnalyst |

Person

Analyst |
Analyst 3

BSAMPLE
Person
Analyst 2
Person
Analyst 2
Analyst 2
Analyst 2
Analyst 2
Analyst 2
Analyst 2

Analysl 2
Analyst 2

Analyst 2

Anafyst 2
Analyst 2

Analyst 2
Person

Analyst 1
Analyst |

Analyst 1

Analyst |
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Step# RP-HPLC Person Perzon

1 Teanafer of samples via 2 x 100 ) Analyst 2 Analyst |
MeOH in IPLC-autosampler vials

2 Drying in exsiceator over P,0; Analyst 2 Analyst |

] Apply a little solvent 50 pl n-  Analyst2 Analyst |
hexane/IPA 9/1; cut sample :

4 Dry fractions in rotating evaporator  Analyst 2 Analyst |

Step # ANALYSE Person Person

1 Tustrumnental control for HPLC Analyst 2 Analyst |

Dusing the hearing, the partics could not agree whether, in respect of the GC/MS method,

the “analytical procedure” included both extraction and derivitization phases or only the

extraction steps, and similacly with respeel to IRMS analysis whether the “analytical

procedure™ comprised both extraction and HPLC phases or solely the extraction steps.
Dr. Bowers and Dr. Black hoth testified that the extraction and derivitization phasex of

the GC/MS procedure ave part of the “analytical procedure”, as ary the extraction anhd

HMPLC phases of the IRMS procedurc.

In its post-hearing submissions, USADA conceded that the term “analytical procedure”
includes both the extraction and derivitization phases of the GC/MS method, and both the
exiraction and HPLC phases of the [RMS analysiy, USADA further Qtipulated thai “t]he
evidence at the hearing was undisputed thal analysts involved in the A sumple analysis in
both the Ghent and Cologne laboratories also participated in the B sample analysis*” (see
USADA Post Hearing Br, at 1 1).

The documentary evidence and expert testimony are indced persuasive. The Panel finds
that the term “analytical procedure” in 1SL 5.2.4.3.2:2 includes both the extraction and
derivitization phases of the GC/MS method, and both the extraction and HPLC phases of
the IRMS analysis. Furthermore, it is undisputed that at each of the Ghent Labuoratory
and the Cologne Laboratory, the same analyst performed steps forming part of the

“analytical procedure” on both the “A” and the “B" analysis at that laboratory.

USADA argues that “[t}he evidence is also undisputed that there was no overlap in the

work performed by an analyst on the A and B samples”. On this basis, USADA submits
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that ISL 5.2.4.3.2.2 was not violated. In order to anchor its overlap arguinent, USADA
adopts a contextual approach to the interpretation of the standard and emphasises the

distinction between the facts in the present case und the facts in Landaluce,

In particular, USADA avers that, in Landaluce, a single anatyst had performed all aspects
of the “B" analysis as well gs certain steps in the “A” analytical procedure. In the Panel's
view, this interpreration of the standard flies in the face of the plain language of ISL

5.2.4.3.2.2 and belies the core reasoning of the CAS panel in Landaluce.

In erriving at its conclusion that 1SL 5.2.4.3.2.2 had been violated, the Landaluce panel
did not focus on the fact that there had been an overlap in the steps perfonned by an
analyst on the “A™ and the “B" samples. Rather, goided by the consensus of three
experts, the panel focused on whether the same analyst had touched or manipulated both
the “A” and “B” samples. with the exception of the steps specifically exempled in the
standard {i.e., instrumental st up, performance checks und verification of results). The

pancl's clear reasoning follows (Landaluce at paras, 96-103):

Mr. Landaluee used as a basis the report of Dr. de Boer to claim that the
analyst who did the analysis of the B sample was slso involved in the
analysis of the A samnple, in violation af point 5.2.4.3.2.2 of the ISL.

Dr. de Boer indicated that this standard prohibits the same nnalyst fram

touching/manvipulating both the A und B samples {"touchine dhe sample

st be xeparate™. |...]

In this panicular cage, the report dated 11 Jule 2005 reveals thar the
analyst who did the analysis of the B sample did the following tasks in
the A wnalysis: package [...] at 4 degrees C, redissolve in acetonile and
transfer 1o a vial, evaporate, redissolve in hexame and inject in the GC-
MS.

The Panel President asked Dr. Saugy whethef point 5,2,4.3.2.2 of the ISL
prohibited the same analval from touching/manipulating both the A and
B snmples. Dr. Saugy acquicseed in the tollowing terms; "7 aeree that it
excludes any manipulation of the sample ",

The Panel President then interrogated Prof. de Ceaurtiz to know whether
the same analyst had touched/manipulmed the A and B samples. Prof, de
Ceaurriz replicd: “Yes. It iv clearly indicated, [f you want, it Is indivated
in our chein of feusiody). There is no ambiguity on this, [The analysi]
touched the samples in the A and touched the totality of the samples in
the B. There is no ambiguity un this. "
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The Panel President then agked whether that constituted n deparlure from
the ISL, to which Prof. de Ceauniz replied: "“fudeed It is even openly in

the laboratary docimenty, /... ] whih respect io the standard, that s Irue

she hay contact with the sample, "

Prot. de Ceatriz indicated that there had been 10% of “overlap betwaen
the two personx for workload reasons .

The group of experts present at the Heariny thus recopnized that the

anatyst who participated in_the two apalyses did not limit herself lo

“performing instrumental sel yp and performunce checks and verify
resulis” and determined thal there had been a departure_from point

5.243.2.2 of the 1SL.

| Einphasis ndded]

The Landuluce panel then acknowledged the controversy surrounding the application of
ISL 524322 as presently drafted. The panel recognized specifically thar strict
enforcement of this standard could impose a severe burden on laboratories. But the panel

concluded that, &5 an adjudicative bady, it could only apply the rules as it found them.

The Panel quotes at length the following passape in Landaluce, which it considers
apposite in all sclevant respects to its reasoning in the ins\ant case (Lumdalyce at paras.
109-112):

Althougl aware of the imperatives of costs and organization faced by

laboratoricy, he Panel mmust watch over the respect of fundamental rules,
considering_the implications that jts decision could have on the
reputation, and_therefore, the career of the athiete, if a disciplinary
shnetion were 1o b pronounced apaingt him.

The Panel is well aware that the standard which requires that 8 ditferent
analyst analyze the B sample has been the subject of intcnse discussions
between WADA and laboratory directors. The latrer claim that this rule
unreasonably coinplicutes Jaboratory operations, and yet it has not been
demonsirated that it brings additional protection to the athletes tested.
Indeed it would be unrealistic to require that the same analyst conduct
the totality of an analysis from beginning to end. In fact, the analyscs for
certain substances can last several days during which processes are
mechanically camied owt.  The analysts carry out numerous tasks,
shifting from one to the other, so that several analyses can be done
simultaneonsly. Ifit is conceivable to require of a large laberatory with a
staff of 50 to 100 to orpanize the work so as to exclude from the analysis
of the B sample the analyst who analyzed the A — even though this
conslitutes a non-negligible complication facior which the Jsborstories
would rather be spared - such a requirement wonld constintte a ajor
complication factor for a lsboratory of smaller yize,
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It is virtually impossible to prove a negative fact, in this case that the
involvement of the same analyst in both analyses did not affeet the result,
Therelore certain laboratory directors consider this nile too rigid; in
realily, sufficient protection of the athletes is already ensured in that the
systern of identilication of sumples by codes ensures thut their identity is
not known to the amalysis,

This repgoning, althongh rational and plausible; ails before the CAS for
a_very simple reason: the arbitrators do not create the rules, the [sic)
apply them.  This_ig all the more true because the authors of the
antidoping regulation kept the rule which vequires another analyst for the
analysis of the B sampie, even though they bad heard the comments of
the laboratory dirggfors. The rules can certainly be modified or refined,

but such is not the role of the CAS.

[Emphasis added]

Shortly after the Landaluce Award was issucd, a FINA doping panel dismissed a
proscoution against an athlete because of failure by the laboratory concemed to observe
the standard requiring that different analysts carry out the analytical procedure on the “A”
and the "B” sample, In that case, the same analyst had opened hoth (he “A™ and “B"
sample bottles, and had carried out extraction procedures for epitestoslerone on both the

“A" and the “B" samples’;

The case i3 dismnissed ag the persons who conducted the analysis of the
“B" sample were also_involived in the unalysis of the “A™ suigple, This
was a violation of the Intemmational Standards for Laboratories. Such a
departure rom the Intemintional Standard i3 sertous engugh to cause the
ncquitlal of the athlete (sec Courl of Asbitration in Sports (CAS),
20.12,2006, 2006/A/1119 UCHLandaluce, N, 95-115),

[Empliasis edded)

The Panel finds that both Landahice and Oliva are persuasive precedents for the principle
that the touching, manipulation, or handling of a sample by an analyst who participates in
both the analytical procedure for the “A” sample analysis and the analytical procedure lor
the "B sample analysis is prohibited. It is therefore irrelevant that there was no overlap
in the particular steps conducted by the analysts who participated in both the A" and “B™
sample analytical prooedure at the Ghent and Cologne Laboratories if those steps

involved wuching, handling or manipulating the sample. Based on the documentary

Sce: FINA v. Oliva, FINA Doping Panel 1/07, para. 23.
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evidence and testimony of both expert wimesses, the Pancl concludes that the steps
engaged in by Analyst 1 of the Ghent Laboratory and Analysts 1 and 2 of the Cologne
Leboratory during the analytical procedure involved in both the “A" and the *B" sample
analysis involved touching, handling or manipulating the sample. As such, 1SL
5.2.4.3.2.2 has been violated.

The Panel is aware that certain laboratory directors, including the directors of the Ghent
and Cologne Laboratories who testified in this proceeding, believe that strict compliance
with the standard, as now authoritatively interpreted, is unnecessary to ensure the
reliability and integrity of laboralory procedures or testing results. The Panel appreciates
their views, However, unless and until ISL 5.2,4.3.2.2 is modified, WADA-accredited

laboratories have no altemative but to adhere to and follow the standard as drafted.

In view of the grave implications for athletes, such as Ms. Jenkins, who are held strictly
to account for any rransgression of applicable anti-doping rules, testing laboratarics must
also be held strictly 1 account for uny non-compliance with those sanie rules, Failure to
comply with the mandatory standard contained in 1SL 5.2.4.3.2.2 cannot be viewed as a
mere technicality. The strict lability regime which underpins the anti-doping system
requires swict compliance with the anti-doping rules by every one involved in the
administration of the anti-doping regime in order 1o preserve the integrty of fair and

competitive sport.

For the afore-mentioned reasons, the Panel finds unenimously that both the Ghent and
Cologne laboratories violated ISL 5.2.4.3.2.2.

2. 18L5.25.11

With respecr to the alleged violation of ISL 5.2.5,1.1, the Respondent’s argumcnts and
evidence are far less compelling. In her post-hearing submissions, the Respondent argues
that ISL 5.2.5.1.1 requires the certifying scientists to slate uffirmatively thal an
independent review was conducted and that the adverse analytical findings meet a
minimum standard of reliability. The Pane! finds that this interpretation is not supported
by the text of ISL 5.2.5.1.1.
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The text of ISL 5.2.5.1.]1 requires only that the independent review process be
documented: “A minimum of two certifying scientists must independently revisw all
Adverse Analytical Findings before a report is issued. The review process shall be
documented.” [Emphasis added).

The standard docs not specify how the review proccss is to be documented, As
mentioned previously, it is not the role of an arbitration pancl to impose a particular
requiremcent on a laboratory where an obligation may, on the face of the rule or siandard

ereating the obligation, be satisfied in any number of ways.

The Respondent's attempt to impose such a particular requirement exceeds what the
standard actually requires in this instance, namely, that at least two certifying scientists
must independently review the adverse and analytical findings belore a report is issued

and that the review process must be documented.

The Respondent relics on the dissenting opinion of arbitrator Campbel} in Landis. The
’anel, hewever, prefers ~ and indeed agrees with — the opinion of the majority in that

casc.

The majority in the Landis case adopled a sirict approach to the construction of
applicable aati-doping rules without distinction between those rules which impose a
specific practice on laboratorics nd those which leave grenter discretion to individual

laboratories to fashion their compliance,

For example, in rejecting the athlete’s gubmission that the rules poverning chain of
custody had been violated, the imgjority in Landis explained thar fajlure to observe what
might objectively constitute good practice does not necessarily establish a violation of an
international standard if that practice is not mandated by the rule in question (Landis al
para. 275):

What the Respondent has established here is that there may be a better
standard and a higher standard imposed upon laboralories or self-
imposed by WADA Laboratories. The proof of some other procedure,
alternative standard or a better practice enpaped in by otlier laboratories

ix of no conseguence in rebutiing the presumption becaysge it is not a
requirsment of WADA aceredhizd laboratories. Whether of nol it is good
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practice o document these transfers is frrelevant 10 the lnboratory’s

adherence to the 1SL in this case.
{Emphasis added]

The majority concluded that, notwithstanding, the desirability of harmonizing laboratory
chain of custody procedurcs, the applicable mies do not in fact require that laboratorics
satis€y chain of custody documentation requiroments in a particular way (Landis at paras.
276-278).

The Panel agrees with the reasoning of the majority in the Landis Award and adopts it

without reservation to intgrpree ISL 5,2,5.1.1.

During the hearing, both Dr. Schinzer and Dr, Delbeke testified that two cartifying
scicntists in cach respective laboratory independently reviewed the udverse analytical
findings before the laboratory reports were issued. Furthermore, each laboratory bundle
comains 4 document identifying the two certifying scicntists from each laboratory who

cerlified their review ol the AAFs.
Thus, the Panel finds that the requirements of [SL 5.2.5.1.1 have been mer.

The totality of the evidence in the present case demonstrates that both the Ghent and the
Cologne Laboratorics have satisfied the minimum requirements demanded of them by
ISL 5.2.5.1.1.

The Panel therefore finds that Respondent has not succeeded in rebutting the presumption
that both laboratories complied with ISL §.2,5.1.1,

D. The Validity of the Adverse Finding

As set out above, the athlcte has reburted the presumption that the sample analysis was
conducted in accordance with [SL 5.2.4.3.2.2. USADA. therefore has the burden of
demanstrating o the Panel’s comfortable satisfaction thal the violation of the standard in
question did not cause the athlete’s adversc analytical finding. There are certain inherent

difficultics in discharging this burden, Firstand foremost, it requires proof of a negative.

In Landafuce, the panel found that the prosecuting suthority had failed to demonstrate
that the departure from the ISL at issue was not at the origin of the adverse analytical
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finding because the authority presented no evidence in support of its assertions that the
testing results had not been undermined by the violation. The panel said: (Landaluce al
paras. 105-107);

It was not demonstrated that this was not ut the origin of the adverse
finding, nor that il was, [t was, however incuinbent upon the UCH,
according to article 18 of the UCI Anti-doping Rules, 1o demonstrate that
the departure from the ISL was not at the origin of the adverse tinding,
but this was not done, The UCI merely indicated in its appeal brief that:

"And even if there had been a deparinre — quod nen - 1his couldn 't
have led 1o the adverse analytical finding, unless it is established
that fthe analyst] commitied an errar which caused the adverse
analytical finding, yuod non.”!

Also during the hearing, the UCI simply nowed:

“As for the departures from the ISL which were brought up, 1
helieve I can conclude that if' they took place. they are nor
sipnificant and are cerralnly not at the origin of the resufr.”

it was indeed fur the UCH to demonstrate that the failure o meet point
5.2,4.3.2.2 of the 1S1. was not ar the orlgin of the adverse finding. To the
extent that the UCT did not succeed in doing so, the Pancl™y only possible
cobclusion is to exonerate Mr. Landaluce.

153. In Landis, the athlete similarly succeeded in rebutting the presumption in favour of the
laboratory — in that case with regard to forensic corrections made by a laboratory under
WADA TD2003LCOC.! However, the majority also found that USADA had successfully
demonstrated thal in the circumstances of that case the violation of the international
standard did not causc the athlete’s adversc analytical finding. On the basis of the
evidence presented by USADA, the majority ruled that the errors (“improper corrections
or notations” un certain laboratory documents) did not undermine the validity of the

AAF. They wrote (Landis at paras. 286-289):

bt a situation such as thiy, it would suffice to show that at all times the
LNDD was handling and testing the Respondent's sample and that the
documents presented are the documnents with respect 1o his specimen,

! WADA TD2003LCOC provides: “Any forcnsic corrections thal need to be made to the document should be done
in u ¥ingle line through and the change shiould be initialled and dated by the individual making the chonge, No while
out or erasurc that ohligate the oriping! entry is acceptable”.
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In response to the subinissions of the Respondent on this matter, the
Claimant acknowledgey there are some improper corrections or notations
but there remains no difficulty in demonstrating that the corrections were
uppropriate and did niot cause the Respondent's AAF,

Firstly, the Claimant notes that the correct sample number was identified
each and cvery time the Respondent’s sumple was placed on an
instrument for analysis. Although there was o transposition error at
USADA (008, there is no doubt that (he sample being tested was that of
the Respondent. Furthermore, in relativn to sample numbers 995676 and
995475, the LNDD provided the repert forms for the real Samples and
confinned that both samples were reported as negatjve,

The Panel therefore finds that the Cloimant has cxtablished that the
departures from the ISL and WADA Technical Document requirements
did not cause the AAF, [,..]

The Landix panel cautioned, however, that laxity in obscrving the Intemational Standards
could result in the dismissal of a doping case in appropriate circumstances (Landis al
para. 290):

The Panel docs, however note that the forensic corrections of the Lab
reflect sloppy practice on its part. 11 such practices continye it may well
be that in the fisture an error ke this could result in the dismissal of an
AAF finding by the Lab,

USADA’s main contention in the present proceeding is that the Cologne Laboratory’s
findings corroborate the Ghent Laboratory’s findings and are therefore “powerful and
conclusive evidemee™ that any departure from [SL 5.2.43.2.2 did not cause the
Respondent’s AAF. The difficulty with this submission, on its face, is that the Panel has

tound that both laboratories violated ISL 5.2.4.3,2.2, Two wrangs do not make a right.

Because both the Ghent Laboratory and the Cologne Laboratory violated the standard,
USADA cannot rely solely upon either laboralory's findings of an AAF to discharge ils
burden; nor van it rely on both laboraterics’ findings, as it atlempts to do (ses USADA

Post-Hearing Br. at 16):

We know that any departure from ISL 5.2.4.3.2.2 or 5.25.).1 in the
Ghent laboratory did not cause its finding of exogenous norandrosterone
because (hat finding was corroborated by the independent analysis of the
Cologne laboratory. Likewise, we know that any departore from ISL
3.24,3.2.2 or 5.2.5.1.1 in the Cologne laboratory did not cause its finding
because that finding was corroborated by the independent analysis of the
Ghent labaratory.
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The fact that both laboratories reached 4 similar result notwithstanding s similar violation
of ISL 5.2.4.3.2.2 does not demonstrate that the violation of the ISL at either one of the

laboratories did not cause the AAF in that laboratory.

The Panel therefore finds that USADA has not met its burden of proving to the Panel's
comfortable satisfaction that the Ghent and Cologne Laboratories’ violations of ISL

5.2.4.3.2.2 did not undermine the validity of the Respondent’s adverse analytical finding.

E. Conclusion

In summary, th¢ Panel is of the view that: (j) USADA has proved that the prohibited
substance 19-NORANDROSTERONE was found above the threshold level in urine
specimen 689699 provided by the Respondent on 22 July 2006; (ii) the Respondent has
successtully demonstrated that ISL 5.2.4.3.2.2 was violated by both the Ghent and
Colognc laboratories; (iii) the Respondent has not demonstrated that ISL 5.2.5.1.1 was
violated; and (iv) USADA has failed 1o prove (o the Panel's comlortable satisfaction thal
the failure by both laboratories 10 observe 1SL 5,2,4.3.2.2 did not undermine the validity

of the testing result.

In view of the Panel’s finding that USADA has [ailed to demonstrate that the violation of
JSL 5.2.4.3.2.2 by both laboratories did not undermine the validity of the test results, the

results must be set aside.

In closing, the Pangl wishes to add two comments, Firstly, doping in sport is a scourge
which must be eredicated, It is a strict Liability offence and, just ay the athletes who are
subject to the anti-doping regime are expected to tollow its rules and standards to the
letter, so they are entitled to expect thal those rules and standards will be strictly
vonsirued and followed by the anti-doping authorities themselves, including the WADA-
accredited laboratories that play such a vital role in the regime. Foilowing the rules

applicable to all stakeholders is the best method of ensuring the integrity of sport.

Finally, the Panel wishes to cmphasize certain aspects of the findings which compel its
award in this case. The Panel has found that two WADA-accredited laboratories detected
prohibited levels of 19-NORANDROSTERONE in the Respondent’s sample provided on
22 July 2006. The Panel has also determnined that those test results must be set aside
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because of a violarion of the ISL and because USADA was unable 10 prove thar that
viclanen did not undermine the validity of the fest resulis in question. However, the
Panel hus nor found that the violation of the ISL. caused the Respondent’s test resulis; nor
has 1t derermined whether the Respandens did or did not use a prohibired substance such
as 10 account for the 1est cesulrs av issue.

FINDINGS AND AWARD

This Pane| therzfore finds and awards as follows:

1.

[0S

The Ghent and Cologne Laboratocies vialated ISL. 5,2.4.3.2.2 in the conduct of their
analysis of Ms. Jenkins's sample:

The Ghent and Cologng Laboratories did not violars 1SL 5.2.5 1.1 m the conduer of their
analysis of Ms lenkins's sample;

Clamnany, USADA, has not demonstrared 1o the Panel’s comfortable satisfaction thar the
violatiun of ISL 5.2.43.22 did not cause the AAF arising from the enalysis of the
Respondent’s, M, Jenkins's, sumple by the Ghent and Cologne Laborarories:

The testing resulrs of Respondent are sert aside.

The adminiswanion fees and expenses of the Amercan Arbitration Association and the

compensation and expenses of the arbitrators shall be bome by USADA.
The parties shall bear their own costs and attomeys’ fees.

Thiz Award 13 in full semlemens of al} ¢claims submiwed in this arbitration.

Signed this 25 day of January 2008,

e (o

L. ¥Yves Fortier, C.C., Q.C.

" Bt £ Mt

C. Mark Baker, Esq. Ms. Burbura Shycoft



