IN THE MATTER OF AN ARBITRATION

BETWEEN :
LANCE ARMSTRONG AND §
TATLWIND SPORTS, INC. §
§
Claimants, §
v. § BEFORE THE NATIONAL
§ ARBITRATION MEDIATION, INC. .
§
SCA PROMOTIONS, INC. §
§
Respondent. §

RESPONDENT SCA PROMOTIONS, INC.’S RESPONSE
TO CLAIMANTS’ MOTION ON SCOPE OF ISSUES

COMES NOW SCA Promotions, Inc. (“SCA”), Respondent in this arbitraﬁon, and files
this, its Response to Claimants Tailwind Spoﬁ, Inc.’s (“TSI”) and Lance Armstrong’s
(“Armstrong”) (collectivcly “Claimants”) Motion on Scope of Issues, and would show as
follows: =

L |
INTRODUCTION AND SUI\MARY OF RESPONSE

It is difficult to know exactly how to respond to Claimants’ “Motion on Scope of Issues.”
It is certainly not a2 motion to dismiss since it incorporates evidence, raises fact issues, and goes
well beyond the parties’ pleadings. Nor is it a summary judgment motion in that Claimants do

not suggest that all material facts are undisputed but merely that they are correct in their factual

 positions (e.g., “Claimants are confident that SCA will be unable to point to any representation,

much less one that was false or fraudulent.”) (Claimants’ Motion at 7). Finally, whatever the e

’purposc of Claimants’ motion, they (correctly) acknowledge that their Motion is not ripe and that

they need additional discovery prior to its resolution (e.g., “Supplementation and further support

RESPONDENT SCA PROMOTIONS, INC.’S RESPONSE
TO CLAIMANTS® MOTION ON SCOPE OF ISSUES
01842-401/136625 ’

g
2
3
2
2
£

St ¢ e st s




“of the motion get forth herein will be necessary;” and “the complete absence of any discovery has
inhibited Claimants® ability to adequately articulate the basis for their positions{.]™). /d. at 12.

SCA disagrees with Claimants’ legal positions but agrees on its requested relief ~

discovery is necessary for both parties to put on their respective cases. Based on the claims and

7 defenses it has asserted, SCA believes discovery is necessary regarding three main areas:

(1)  Depositions of the parties regarding all material matters raised in the pleadings.

- This would include deposing Mr. Armstrong and Mr. Stapleton regarding the
disputed issues in this case.
(@)  Depositions of certain individuals with knowledge of (a) information regarding
Mr. Ammstrong’s use of illegal PEDs; (b) the inefficiency of testing procedures,
and (c) Mr. Armstrong’s illegal race fixing.

(3)  Document discovery regarding disputed issnes. SCA already has served its
discovery and is awaiting responses and documents from Claimants.

‘Witbout this discovery, SCA cannot effectively pr'mseﬁt its case. Mpst of ﬁe witnesses from
whom SCA swﬁs testimony are well aware of the intimidating power of Mr. Armstrong or have
faced it in the past first hand. They know that disclosure of harmful information about Mr.
Ammstrong may put them at risk and they are unwilling to testify without a subpoena.'! More
~ importantly, virtually all of the witnesses cannot be compelled to testify at the hearing and thus
deposing them is the only meaningful way to present their testimony. |
Accordingly, SCA requests that this Panel allow each party reasonable discovery of the

issues raised by their respective pleadings, including depositions.

' For example, Mr. Armstrong recenfly filed 3 Motion for Sanctions against one litigant who had the’

temerity to allege in his pleadings that he saw steroids in Mr. Armstrong's apartment. Other witnesses are aware of
- Mr. Armstrong®s aggressive attacks on anyone who speaks negatively about him and bave told SCA that they will
only provide testiaony pursuant to a subpocna,
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IL
FACTUAL OVERVIEW

Claimants contimue to mischaracterize the contract at issue in this case (the “Contingent

Contxact").. SCA did not agree to pay Lance Armstrong a specified sum if he won the 2004 Tour
de France. Mr. Amstrong is not a partj_( to the Contingent Contract and its terms expressly
disclaim any such contractual relationship (Sée Contingent Contract at paragraph 1: “This
contract is issued for the sole bénéﬁt of me_Spomoﬁ.]’ﬁ, SCA only agreed “to reimburse
Sponsor for the full amount of any Pe;formahcc Awards scheduled hereunder[.]” Xd.

However, the Contingent Contract made it very clear that its obligation to reimburse \;.he
Sponsor (TSI) was premised upon the fact that “the conditions of the events scheduled herein
and the Sponsor’s [contract with Lance Annstrbng] [had to) éomply with the terms and
conditions of this contract.” Id. at Exhibit A. This clearly means that Mr. Ammstrong had to do
more than just win the 2001, 2002, 2006, and 2004 Tour de France races — he had to win in a
, fnan_ner consistent with the requirements of the Contingent Contract. The Contingent Contract
makes it clear that “compliance with terms of this contract” is a “condition precedgnt to SCA’s
refmbursement” of TSL . at 1. | |

SCA intends to forcefully present defenses that Claimants have not complied with the

terms of the Contingent Contract as fully described in SCA’s Answer and Counterclaims.

Presentation of those claims and defenses will require that SCA be able to develop evidence -

.through discovery as described below.

..
RESPONSE AND ARGUMENT

Claimants’ Motion does no. more than identify some of the disputed issues between the

parties. Claimants even concede that resolution of those issues require additional evidence.

SCA agrees. In fact, there are numerous issues ~ both factual and legal — that must be considered -
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by this Panel in order to resolve the parties’ d1spute Resolving these disputes will oﬁeﬁ mvolve
determining the credibility of witnesses as well as examining and considering expert testimony.

While recognizing these disputed issues, Claimants mistakenly brush them aside and
continue to assert that this case is largely a question of whether Mr. Armstrong won the 2004
_ Tour de France. Since he did, the only remaining issue, according to Claimants, is 'to. figure out
how much extra he could be owed by SCA.2 Given the terms of the Contingent Contract,
~ however, Mr, Armstrong’s Tour de France wins alone do not trigger Hability on SCA’s part. The
~ real question for the Panel is how he won. Was Mr. Armstrong in compliance with all applicable
Tour de France and UCI rules or did he prevail with the aid of illegal PEDs? Claimants
characterize this as “relitigating the 2004 Tour de France” but tha,t is clearly incorrect. The
Contingent Contracf provides for when and how SCA is Lizble and its contractual conditions
must be satisfied. Those conditions cannot be waived, modified or b.rushed aside by Tour de
France officials. 7

Moreover, it is not jllSt Mr. Annstrbng’s cqnduct in 2004 that matters, but whether he
' used-PEDs'previously in his career. Mr. Armstrong’s priof use of PEDs radicé]ly alters the
cont'a(itihg relationship bétwcen SCA and TSI ‘and will operate to release SCA of any
obligations. First, if illegal use of PEDs occurred during prior Tour de France races, then TSI
would owe back amounts 'SCA had previously paid to it. Sccbnd, the testimony at the hearing
- will demonstrate that had SCA known of Mr. Annstroné’s prior user of PEDs, it would not have

entered into any contract with TSL

?  SCA contends that any claim for money beyond what was specified in the Contingent Contract is
expressly barred by its terms. See, e.g., Contract at § 1 (“SCA’s Liability is limited to the actual cost to Sponsor of
the performance award(s) scheduled under this contract.” Significantly, TSI has not plead or offered any evidence
that it has paid Mr. Armstrong any performance bonus (or was even contractually required to do so). )
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A, Disputed Matters Regardless bf Whether The Contract At Issue Is For Insurance.

Much of Claimants’ case is premised upon the argument that the Contingent Contract is 2

contract for insurance and that SCA is. in the business of insurance. See Motlon at 3-7.
Claimants advance this argument not based on the facts, but in the hope of creating some
artificial duty on behalf of SCA that will make it easier for TSI to avoid its own contractual
obligations. SCA stronély disputes Claimants’ insurance coqtention (see infra) but, regardless of
its outcome, there are still numerous significant evidentiary issues that the Panel must consider
before rendering a rulmg These issues are irrespective of the issue of insurance and .'are detaﬂed

below.

1. Did Lance Armstrong Fail To Comply With All Applicable Rules In Winning
The Tour De France?

This is the main issue that permeates this case. Simply put, if Mr. Armstrong cheated® in
order to win the Tour de France in 2001, 2002, 2003, and 2004, then SCA has no obligation to
~ pay TSI any money under the Contingent Contract — regardless of whether it is a contract for
insurance or an ordinary business comtract. This is because the Conﬁn_gent Contract only
réquires SCA to reimburse TSI 1f Mr. Armstrong wins in accordance with all applicable rules
and if the Pmmetion does not differ from how it was represented. Surely Claimants do not
suggest — nor can they — that SCA has to reimburse TSI even if Mr. Armstrong won the Tour de
France while using illegal PEDs but was lucky or clever enough to not get caught.

To the contrary, the Contingent Contract specifically excuses SCA ﬁom any obligation

B under such circumstances. Notably, this is not an issue of fraudulent inducement or otherwise

dependent upon compliance with certain aspects of insurance law. It is an issue of contractnal

3 wCheated” means that Mr. Armstrong used any illegal substance or technique,
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compliance and thus the insurance provisions relied upon by Claimants are irrelevant to its

determination.

Discoyery Necessary.
Obviously, Mr. Armstrong and TSI strongly dispute any assertion that Mr. Armstrong

used PEDs during the Tour de France in the years contemplated under the Contingent Contract

(or, for that matter, at any time during his career). To buttress its contention, SCA hasr

 informally obtained substantial and credible evidence to suggest otherwise. Much of its evidence
is detailed in its Answer and Counterclaim but its investigation has been hindered by Claimants’
 refusal to providc information and the unwillingness of certain witnesses to vohmtarily testify.

Accordingly, SCA still needs to depose certain individuals who bave refused to cooperate
with SCA’s investigation without the issuance of a subpoena or whose attendance at the hearing
cannot be compelled. These individuals will testify either that they (1) saw indicia strongly
suggesting or proving Mr. Aimstrohg’s use of PEDs or (2) heard statements from Mr. Amstrong
indicating his acknowlédgemeut that he used PEDs. The expected testimony of some of these
 individuals is detailed in SCA's Answer and Countert;,laims.‘

Sadly, this evidence continues to grow and the need ;‘or discovery becomes greater and
greater. Recent evidence includes an e-mail communication between Lance Ammstrong and
William Anderson (who worked for Mr. Armstrong) that (immediately prior to the 2004 Tour de

France) spoke of “tests” with Dr. Ferrari. The e-mail is reproduced here:

*  SCA has not given the names of its possible witnesses. This has been done to protect them from
possible intimidation. SCA will be willing to reveal at the hearing the type and quality of evidence that jt expects to
obtain from depositions. SCA has prepared a list of people with knowledge of relevant facts and will provide that to

Claimants. i
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~— Original Message ——

From: Lance Amstrong:

Ta: ‘afisop anderspn’

Sent: Monday, June 2B, 2004 1:58 AM
Subject: RE: We've moved]

residents of drippin*?777?

holy shitlll awesomel

Ihu:ve been totally incommunicado for weeks to let ali this BS pass (it has) and so Pm sorry to have been a
stranger... . .

tests are good {even schumi is psyched) and we're all ready {o go for 61
tell your boys i sald “wassup”,

Testimony will reveal that “Schumi” is code for Dr. Ferrari, the notorious &oping doctor, SCA
expects to confirm that the “tests” immediately before thé 2004 'four de France with “Schumi”
refer to illegal PEDs being orchestrated or administered by Dr. Ferrari. '. |

Claimants’ response to this evidence is that Mr. Armstrong was thoroughly tested in 2004
(and previously) and has never testeﬂ positiize. See Claimants’ Motion at 9-11. To refute this,
SCA has developed evidence demonstrating that (2) the testing protocols are completely
inadeqﬁate to catch most modcm PEDs; (b) tour officials and professional cyclists know that
testing is inadequate and that negative results mean nothing about the use of PEDs, and (c) the
testing procedures are lax and allow cycﬁsts to “beat” mbst tests. Simply put, passihg a‘test is
meaningless, 7 | |

Although much of this will be presented by expert testimony, SCA needs to depose
certain witnesses to disprove-Claimanfs’ reliance on test:'né, including dcmonstrﬁting that:

(1)  Testing is conducted in an inadequate manner and cannot detect most PEDs.

(2)  Mr. Armstrong missed at least one test, which is equivalent to failing a test.

(3)  Mr. Armstrong tested positive on at least one test but that it was covered up.
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The necessary depositions will allow SCA to refute Claimants’ contention that testing i)rovc;;s Mr.
'Armstrong did not use PEDs.

2. Did The “Actnal Conditions Of The Promotion Differ In Any Way From
Those Represented & Sponsor to SCA?”

A second inquiry, which is broader than just asking whether Mr. Armstrong used PEDs

. during the Tour de France, also must be made. The Contingent Contract speéiﬁcs that the

“actual conditions of the Promotion cannot differ in any way” from those represented by Sponsor

" to SCA. or the contract is null and void. Accordingly, several inquiries must be made, including:
(1)  What were the “Conditions of the Promotion” as represented by Sponsor?
@ Did the actual conditions of the Tour or promotion differ in any way?
SCA has detailed numerous such representations in its Complaint, including: |

o Mr. Armstrong was “clean” and had never “doped. " Prior to and during the
term of the Contingent Contract, Claimants continually assured the public (and,
in the process, SCA) that Mr. Armstrong did not use PEDs or otherwise
“doped.” Claimants even assured the public and SCA that Mr. Armsu'ong had
never used such substances dunng the course of his entire career.

o The TDF and UCI Accurately Police Itself To Ensure That The Cyclists in the
IDF Did Not “Dope.” To bolster their assurances about being “clean,”
Claimants repeatedly told the public and SCA that Mr. Armstrong has been
tested numerous times (they often referred to him as the “most tested” cyclist)
and that those tests confirm that he has does not use PEDs. In the process, Mr.
Armstrong and TSI have represented and implied that the testing was effective
(i.e., that it would determine if Mr. Armstrong used PED) and that it was always
conducted in a professional and neutral manner.

o Claimants represented that they had no ties to or association with doping.
Claimants also publicly maintained that Mr. Armstrong had o association with
" - those who facilitate doping.

SCA intends to prove that these represented conditions were far different from what

occurred at the actual Tour de Frax_lcc; Claimants” response to this contention strains credulity. - -

Claimants’ quickly concede that Mr. Amstrong and TSI have stated publicly that Mr.

Armstrong does not and has not used PEDs. In fact, to this day, they continue making these
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statements. However, despite those public statements, thcﬁr contend that SCA has no -ﬁght -to rely
upon them because Mr. Ammstrong did not personally make thosé assurances to an SCA
cmploy;ae. See Claimants’ Motion at 7. | |
Clailﬁants’ position is without merit. First, from a contractual standpoint, SCA need not
prove reliance. The Contingent Contract specifies that SCA is excused fro liability if the
Promotion differs in any way from the representations made by Sponsor. SCA need not prove it
relied on such representations but only that they were made Claimants do not dispute they made
such stafements. ' | ‘
~ Second, in any event, it is clear that under Texas law TSI can be Tiable to SCA for
statements it inadc to the public. As the Texas Supreme Court held, “a person who makes a
misréprc_scntatioﬁ is liable to the person or class of persons the matter intends or ‘has reason to
expeoct will act in reliance upon the misrepresentation.”” Ernst & Young v. Pacific Mutual Life
Ins. Co,, 51 §.W.3d.573, 578 (Tex. 2001) (quoting RESTATEMENT (SECOND) OF TORTS § 531
(1977)). SCA intends to pﬁt on evidence that TSI (and Mr Armstrong) made Suc_h statements
about Mr. Armstrong’s non-use of PEDs with the intent of furthering their respective business
interests and Jmew or had reéson to expect that businesses such as SCA would rely on those
assurances. Tndeed, TSI and Mr. Armstrong know that any entity doing business with them is
relying on Claiménts’ inteérity that Mr. Armstrong is not cheating.”
| Third, TSI ca_ﬁ incur Iiabiﬁt}f not only for its own statements, but those. statements made
by Mr. Armstrong that TSI endorsed or accepted. TSI (through Bill Stapleton) acts as Lance
| Armstrong’s agent and, in the past, either has spoken directly for Mr. Armstrong or has served to

clarify Mr. Armstrong’s statements. In that capacity, TSI has both directly stated and endorsed

5 Atthe very least, this will be 2 disputed fact issue for the Panel.
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statements about Mr. Armstrong’s non-use of PEDs and that he is clean because he-has §assed
numerous drug tests. SCA expects discovery to thoroughly confirm this point.

Fo_za'th, Claimants not only made affirmative stateinents about the coﬁdiﬁons of the
Promotion, they also omitted key information. For example, and as alleged in SCA’s affirmative
claims, TSI made no statement disclosihg an investigation of Lance Armstrong of his close
association v_vith Dr. Ferrari. TSI cmamly did not disclose that Mr. Armstrong was conducting
- “tests” with Dr. Ferrari a few weeks before the 2004 Tour de Fmﬂce.

Fifth, Claimants® contention that SCA should have been aware of the “rumors and stories
circulated about Mr. Armstrong since before he won his first Tour de France in 1999,” and thus
cannot claim there are undiscovered facts that would have altered its decision to enter the
Contingent Contract is wiﬂmout merit. Claimants’ Motion at 9, ‘Simply put, the existence of
some story about PED usé by Mr. Armstrong cannot operaté to bar any claim at thls stage of the
proceedings. SCA will testify that, at the time it entered into the Contingent Contract and later
made payments, it was unaware of the specific facts upon which it now bases its claims.
Claimants may challenge that testimony but it is nothing more than a disputed fact issue.

Moreover, Claimants vehemently denied at the time a/f such stories and rumors. Even
the very articles attached to Claimants’ motion contain powerful denials by Claimants.
Claimants cannot now contend that SCA should have been aware of illegal PED use by Mr.
Armstrong when Claimants denied every such allegaﬁon; SCA is enﬁtled to prove that it relied
on Claimants® denials. _

Finally, Claimants® contention that these “rumors and ﬁon'es" somehow alerted SCA to
alleged misrepresentations by Claimants contradicts: Claimants’ other positions. On the one

hand, Claimants dismiss any suggestion that there is credible evidence of PED use by Mr.
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Armstrong that would entitle SCA to discovery. Yet, Claimants then argue that there was
_ enough evidenpe of PED usage by Mr. Armstrong that SCA should not have made prior
~ payments on the Cdnﬁngenl Contract and thus has somehow waived its claims.

Necessary Discovery.
In order to prove these matters, SCA needs to depose many of the same people as

described above.

kN Were There Other Differing Conditions Or Was SCA Fraudnlengm Induce
Into The Contingent Contract?

There are several other differing conditions that Claimants do not address in their motion.
~ They include as follows: ,
(1)  Whether Mr. Armstrong previously fixed arace. SCA has credible
- information to suggest Mr. Armstrong fixed a race in the 1990s.
Knowledge of this fact alone would have caused SCA to not enter
the Contingent Contract.

(2)  Whether other conditions of the Promotion were different (i.e.,
~ were the testing protocols insufficient). :

These matters will require some depositions of individuals with knowledgc of the allegedly fixed
race. |

B. Matters In Dispute Related To The Insurance Issue.

‘Much of Claimants’ motion is based on the mistaken impression that the Contingent

Contract is for insurance. In doing so, Claimants mischaracterize not only the lég’al standard that

is to be applied, but also the nature of the Contingent Contract itself. SCA believes that this is an

issue to be resolved by the Pénel upon hearing the evidence. Of course, as demonstrated above,

the resolution of whether the Contingent Contract involves insurance does not resolve many of

the key issues in this case and does not preclude SCA from prevailing bui,- in any event,

Claimants are incorrect in their argument.
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1. The Contingent Contract Is Not Insurance.

Claimants are in error when they contend that SCA is in the business of insurance and
that the Contingent Contract is for insurance. At the very least, the matter is a disputed ﬁct issue
and requires the Panel to hear evidence before resolving the issue. In fact, even Claimants
concede that additional discovery is necessary to resolve this issue. See Cla._imant;’ VMotion at
12. That aside, it is clear that Claimants’ characterization of the Contingent Contract is flawed.

First; Claimants m_ischaractédze the requirements of dctérmining whether a contract is
for insurance. Claimants suggest that the only requirement of insurance is the assumpﬁon of risk
on behalf of the insured. See Claimants® Motion at 4-5. This is wrong and, if accepted, would
tun virtually any contract into one for insurance since most contracts involve the allocation and
assumption of risk. | | fes (S_///FTTHE -
In fact, insurance requires two,esst:,nﬁal elements, at least-one of which is not present > 1SE DUSTi 7

e

- P
here. Insurance requires not oply risk shifiing, but also"\rz'.s'k dz'stribu}'a . Risk shifting is the

assumption of risk by the insurer. Risk distribution (also called -fisk spreading or risk pooling)

means that the insurer spreads or pools many risks and distributes losses among all insureds.

These two requirements have long been held tb be essential elements of insurance.

- Almost férty years .ago, the United States Supreme Court noted that the concept of risk
distribution or underwriting is “the one earmark of insurance as it bas commonly been conceived
of in popular understanding and usage.” Securities and Exchange Comm’n v. Variable Annuity
Life Ins, Co, 359 U.S. 65, 72-73 (1959). The Supr'cme Court later noted that the Variable
Annuity Life Ins, Co, holding recognized the significance of underwriting or spreading of risk a5
an indispensable characteristic of insurance. In Group Life & Health Ins. Co.v. Royal Drug Co., B
440 U.S. 205, 212 (1979), the Supreme Court. In Royal Drug, the Supreme Court further held

that the primary elements of an insurance contract are the spreading and underwriting of a
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polcyholder’s risk. See id. at 211. As the Court explained: “Tt is characteristic of inéuranée that

a number of risks are accepted, some of which involve losses, and thét such losses- are spread

over all the risks so as to enable the insurer to accept each risk at a sligﬁt fraction of the possible
liability upon it™® See id. (quoting 1 G. Couch, CYCLOPEDIA OF INSURANCE LAW § 1:3 (2d ed.
1959)). |
Federal courts also recognize that distribution of risk is an essential element of an
insurance contract. The Fifth Circuit Court of Ai)peals held that “[rlisk shifting or risk
distribution is one of the requisites of a true insurance contract.” Steere Tank Lines, Inc. v.
United States, 577 F.2d 279, 280 (5th Cir. 1978), cert. Denied, 440 U.S. 946 99 S. Ct. 1424, 59
L. Ed. 2d 634, The Fifth Circuit concluded that the absence of risk shifting and risk distribution
indicated that the arrangement in question was not an insurance arrangement.. See id. Other
courts have adopted this requirement. The D.C. Circuit Court of Appeals explained it this way:
' “insuraﬁcc involves essentially a contractnal sécuzity against anticipated loss.
The risk of loss on the part of the insured is occasioned by some future or
contingent event, and is shifted to or assumed by the insurer. - There is also a
. distribution of the risk of loss by the payment of a premium or other assessment
into a general fund. This permits the insurer to accept each risk at a small fraction
of the possible liability upon it.”
Mctropolitan Police Retiring Ass’n, Tnc. V. Tobriner, 306 F.2d 775, 777 (D.C. Cir. 1962).

Texas law is similar. While the Texas Insurance Code does not define the term

“insurance,” courts have considered what constitutes “insurance” under the Code. See Great Am.

Ins. Co. v. North Austin Mun. Util. Dist. No. 1,908 S.W.2d 415, 422 (Tex. 1995). In Great Am.

Ins. Co. the court considered whether article 21.21 of the insurance code appﬁcd to a commercial

surety and thus whether a surety owes a common law duty of good faith and fair dealing to its

: ¢ Although the main issue in Royal Drug was the interpretation of the term “business of insurance”
contained in section 2(b) of the McCarran-Ferguson Act, the Court did not limit its discussion to only section Z(b),
but mther enunciated principles of insurance Yaw generally applicable to any case.
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bond oblige. Id at 416. In making this defermination, the court examined the differences
between insurance and suretyship: “Insurance involves the pooling and spreading of risk of the
insurcds_, with nor right of indemnity possessed by the insurer. Suretyship, on the oﬁa hand,
allows a surety full rights of indemnity against its principal.” Id, at 424 (emphasis added). The
court concluded that suretyship, “as historically understood in the insurance and suretyship
fields,” does not constitute the busines_é of insurance under article 21.21. 1d.

Cdmmmom and legal treatises consistently state that risk distribution is an essential
element of an insurance contract and that risk shifting alone i.s'not sufficient to consﬁtu;cc an
~ insurance contract. The definite treaties on issuance notes that the primary requirement of an
insurance contract is the assumpﬁoﬁ of a rsk of loss and the imdertakipg to indemnify the
insured against such loss. See Lee R. Russ & 'fhomas F. Segalla, COUCH ON-INSURANCE § 1:9
(3d ed. 1995). Simply put, the absence or presence of assmnpﬁdn of ﬁsk 1s not the sole test to be
applied in determining whether a party is engaged in the business of insurance..' See id. “Ttis
characteristic of insurance that a number of risks are accepted, some of which will involve
losses, and that such losses are spread over all the risks in a way that enables the insurer to accept

Hability upon it” Id

each risk at a slight fraction o

distribution (sharing) of the risk among the others. All contracts allocate and shift
risks. An insurance contract differs from the ordinary contract because of risk-
distribution. In the insurance contract, the risk of an actnal loss is distributed
(socialized) among a large group of persons exposed to a comparable risk of loss.

Holmes & Rhodes, supra, § 1.3, at 10-11 (emphasis added). The consensus of these

commentators is that risk shifting is not, in and of itself, determinative of whether a contract is an
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insurance contract. Rather, insurance contracts both shift the risk and distribute the risk, thus

taking advantage of the law of large numbers

“Second, evidence will be put on at the hearing (both fact based and expert based) to show

that SCA does not engage in the business of insurance in accordance with the above definitions.

SCA does not “insure” Mr, Armstrong (it does nét even contract with him) nor does it insure TSI
and spread that risk over a pool of similarly situated insureds facing similar risks. 7
 Third, another essential element of insurance is missing from this arrangement — the

clement of a true adverse risk. Normally, insurance is designed to prétect the insured from a real

risk that is adverse to the insured. The risk usually is an unavoidable 'oc,cmrcnce that the insured

faces. When no such risk exists, it ¢

ed by the insured to create the artificial

need for insurance (known as the “manufactured risk™ condition). Nor can an insured seek to

create a positive risk 50 as to é fit from the insurance. -
—"

In this case, there was no true real risk. TSI did not face 2 real risk but merely created an

incentive for Lance Armstr’ong if be achieved a specified goal, Thé “risk” winning of the

KoT tLI‘CC

Tour de  France) was not and adverse event but a highly beneficial thing for both Armstrong and

TSL Thus, the risk of loss (wxgmng the Tour de France) is “manufactured” and ﬂ:e contractual

N,

,arrangement between the parues is not one for insurance. . In fact, Clannants’ insistence that Mr,

Armstrong is a direct party to the contract and needs to be paid directly only reinforces this point

— there was no true risk.

7l
4,_

éu""- S

The Texas State Board of Insurance has examined contracts like the one at issue hereand . .

o

' geriéfxgly deten;ined that they are not for insurance because they do not address true rsks. See.

Exhibit A, This ca.‘%e is similar as there was only a manufactured risk.

;-
i
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Fourth, Claimants’ eﬁ‘orfs to show that other companies “insured” TSI and Mr.
Armstmng is utterly irrelevant to determining whether SCA is in the business of insurance, The
other entities” business dealings and how they handle risk disﬁbuﬁon does not alter or affect
SCA. Abcordingly, such “evidence” is irrélevant.

Fifth, if Claimants are corfect and SCA is held to have insured Mr. Armstrong directly,

then SCA has asserted other defenses: such as that its contract is an illegal wagering agreement

with Mr. Amstrong.” Moreover, because a fandamental part of the Tour de France promotion -

| (i.e., that SCA was not gambling with Mr. Am_:strong personally) is different than what was
- represented by TSI, SCA would not be liable under the terms of tﬁc Contingent Contract.

In sum, Claimanis® asserted defense of insurance requires an evidentiary hearing and
'testimony. The discovery necessary for this is largely the depositions of the parties and any
experts. B

2, Even If The Contingent Contract Is Insurance, Its Terms For Payment Have
Not Been Satisfied.

Even if the Panel were to determine that SCA is in the business of insurance and that the

Contingent Contract is an insurance contract, the Panel still must determine whether the terms of

the allegéd insurance require payment. This is because the same conditions precedent to SCA
" paying “insurance” to TSI apply whether the Contingent Contract is for insurance or is an
ordinary contract. In other words, Mr. Armstrpng still cannot have cheated to win the 2004 Tour
de France and get paid, whether the payment is viewed as a reimbu:sément to his “sponsor” or as
an insurance.payment. As a result, SCA still must develop the same evidence to show that the

key element of the “insurance contract” was not satisfied-

7 This is because SCA will have, in effect, gambled directly with Mr. Armstrong directly on his
performance rather than agreeing to reimburse the Sponsor for its own contractual obligation. =
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3. Article 21.17 and the Dispute Over The Exercise Of Good Faith.
Claimants attempt to limit SCA’s ability to argue that TSI did not fully disclose all

material facts prior to entering into the Contingent Contract by arguing that Article 21.17 bars
such a claim becanse SCA failed to give 90 day notice that it was not paying the claim. This
contention s not only incorrect, but does not limit SCA’s case in any way.

First, if the Contingent Contract is not.onc for insurance, then Claimanté’ reliance on
Article 21.17 is moot. EeZond, even if the Contingent Contract is for insurance, Article 21.1.7 is
inapplicable because SCA has not made a final determination that there was fraud in the
application process. As aresult, SCA is not reqxﬁréd to provide any such notice.j |

Third, SCA will putron evidencé at the hearing that it did provide notification to TSI that
it was questioning its claim and requested information to complete its investigation. Testimony
at the hearing will further éhow that TSI refused to cooperate for providing information, thereby
hindering SCA’s ability to determine if there was fraud in the application.

Fourth, in any event, even if Article 21.17 is applicable and even if Claimants can prove
that SCA failed to comply with its ferms, it still would not bar SCA from proving that TSI failed
to comply with the terms of the “ins_mrame” Contingent Contract. This is.becanse Article 21.17
only bars claims premised upon fraud in the actual application; it does not prevent SCA from
claiming it is not obligated under the terms of the “insurance” to pay any claim..

Finally, the parties will dispute claimants’ @ntenﬁon that SCA acted in bad faith. To
counter Claimant’s contention, SCA intends on proving that there existed reasonable grounds for
questioning the claim. This will require SCA to pr&cent evidence that made it reasonable for it to
not pay TSI’s demand and further to request additional informaﬁdn regarding the matter. Much “ -
7' of this evidence is sumlar to the evidence described above and will require deposing the same
_ individuals.
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STATE BOARD OF INSURANCE

120 SAN JACINTO AUSTIN, TEXAS 7820.1958
EDWIN J. SMITH, JR., Chairman  DOYCE R. LEE, Comynissicrer
DAVID H: THORNBERRY, Mimber : ERNEST A: EMENEON, Fire Mantul
JAMES L. NELSON. Member NICHOLAS MURPRY, Chiuf Cierk

Hay 5, 1988

R. ¥chaal Thonpeon

Executive Vice Presddent

Equity American Insurance Company
600 Las Golings BIwd, Suite 202
Irving, Texas 75033

Re: Filfng of Special Mamuscript ComtTattual Liabiliry Policy
Dear ¥r. Thompson:

Aftar & thorough review of tha vaptioned filing by vur stafi senorney
2nd the geveral liabilivy staff va aza of tha opinimm cher chis policy
ie essentially an Indwmifylng comtrace for & game of plance ead
therefore 15 a vagering contrrct. Such devices ds soe lawfolly
constitute insurance, #nd wunld be void a8 they are ageduat podlic
policy.

Ingurance ig desipgned to indéminify {nevreds apaincr less thraugh
spacifisd perils. A paril by Jefduoislon Ix not tha amvieipaced
vatcowe, but rather at unfortunate asd tncomtrollabla svent which cay
cittye 2 losd. Avarding prises is not 3 peril, it &5 = forwseaing
zesules of holding a lepgitimate contest.

Based upon this we fiud your tiliug unaceeytahh for use 4n the Statq
af Taxas.

A letter voluntarily withdraving your f1ling will alleviats t.h:
necaspity 6f a Board Crder disapproving sime.

Vary truly YOUYR,

/ Divectoy, Censrel Lisbildcy
Casualty Division

MFdr




