LANCE ARMSTRONG AND §
TAILWIND SPORTS, INC. §
§ e e
V. § DALLAS COUN'I")( TEXA " egpuTy
: §
SCA PROMOTIONS, INC. § M 298@%% BISTRICT

PETITION TO APPOINT ARBITRATOR(S)

| Lance Armstrong (“Armstrong”) and Tailwind Sports, Inc. (“Tailwind”) file this Petition
to Appoint Arbitrator(s) pursuant to §171.041 of the Texas Civil Practice and Remedies Code,
requesting that this Court appoint an arbitrator for the above-referenced dispute and in support
thereof would respectfully show the Court the following:
JURISDICTION
1. Armstrong is an individual who resides in Austin, Travis County, Texas; Tailwind
1s a Texas corporation with its principal office in Austin, Travis Cbunty, Texas.
2. SCA Promotions, Inc. is a Texas corporation with its principal offices located at
8300 Douglas Avenue, Dallas, Dallas County, Texas. It may be served by serving its registered
agent, Robeﬁ Hamman, at the above address.
BACKGROUND
3. SCA is engaged in business of insuring and indemnifying sponsors and team
‘owners against certain risks of payment for prizes and perfonhance awards, primarily in sporting
events. For example, SCA regularly provides insurance to indemnify sponsors against

compeﬁto_rs making a hole-in-one in a golf tournament and performance awards payable to-

professional athletes under contracts with team owners.
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4, Tailwind is the owner of a professional cycling team of which Armstrong is a
member. Pursuant to written agreements between and Armstrong, Tailwind was obligated to pay
certain performance awards to Armstrong based upon achievements and results primarily in the
world’s premier cycling evént, the Tour de France. Under his contract with Tailwind, Armstrong
was to receive $1,500,000 in the event he won the 2001 and 2002 Tour de France competitions;
he was to receive a performance award of $3,000,000 should he win the 2001, 2002 and 2003
Tour de France cbmpetitions; and, should he win the 2001, 2002, 2003 and 2004 Tour de France
events, he would earn a performanéc award of $5,000,000.

5: On or about June 9, 2001, prior to cofnmencement of the 2001 Tour de France
event, Tailwind (through its predecessor in interest, Disson Furst & Partners) purchased
Contingent Prize Contract Number 31122 (the “Insurance Contract™) from SCA. Upon the
payment of $420,000 in cash to SCA, SCA issued the Insurance Contract which obligates SCA
to pay, within 30 business days following the end of the respective events for which the award is
won, the awards described in paragraph 4—ab0ve. Thus, on.Septembet 3, 2004, SCA was
unconditionally obligated to pay the amount of $5,000,000 in cash.

6. The only conditions precedent to the creation of SCA’s obligation to immediately
perform its obligation to pay are proof that: a) Tailwind is obligated to pay the award; and b) that
Armstrong win the tour Tour de France events from 2001-2004. There is no dispute between the
parties that Tailwind was so obligated or that Armstrong won the 2004 Tour de France.

7. Pursuant to Section 9 of the Insurance Contract, the also parties agreed that any

dispute arising under the Contract will be resolved by binding arbitration pursuant to the Texas

General Arbitration Act and that the location of such arbitration will be in Dallas, Texas. (A



copy of the Insurance Contract, together with Exhibit A and Addendum A is attached hereto as
Exhibit 1 to this Motion and incorporated herein by reference.)

8. SCA was required to pay $1,‘500,000 in 2002 and $3,000,000 in 2003. SCA did
so as required under the Insurance Contract and did not request nor demand additional
information or documentation. |

9 However, SCA has thus far failed and refused to make payment of the $5,000,000
2004 performance award, even though SCA does not and cannot contend that Mr. Ammstrong did
not win the 2004 Tour de France or that Tailwind is not contractually obligated to remit the
performance award. As noted above, there are no other conditions or obligﬁtions upon Tailwind
or Mr. Armstrong in order to trigger SCA’s obligation.

10.  Rather than remit the full sum of such award as cleax;ly required under the terms
of the Contract, SCA reques’téd, by letter dated September 2, 2004, a broad range of documents
and information which are immatén'al to the clear contractual obligation of SCA to pay the
$5,000,000.00; have nothing to do with Mr. Armstrong’s undisputed victory in the 2001-2004
events; and deal with issues which have been fully addressed by those whose responsibility it

1s to address them.

11.  SCA, incredibly, and in stark contrast to the undisputed terms of the Contract and
SCA’s own interpretation in 2002 and 2003, requested all of Armstrong’s medical records, all
records of any perfbrmance awards Armstrong has eamed during his career and all of
Armstrong’s contractual relationships and those of .Tailwind. Additionally, SCA insisted tha;. _

Armstrong provide a written authorization enabling SCA to secure and review al] his medical

records and test results.



12.. Tailwind and Armstrong attempted to resolve this matter, and extended the

payment deadline to September 10, 2004. SCA again refused to pay. _

13.  Instead, SCA claimed it must “inycstigate” the “legitimacy of Mr. Armstrong’s

Tour de France performances™ - the same legitimacy which has been examined in excruciating
detail on numerous occasions by sanctioning bodies, International Cycling Federation and
medical professionals whose duty it was to test, investigate and insure compliance. Mr.
Armstrong’s conduct and conditions have never deviated from applicable medical
requirements nor detailed testing standards. Mr. Armstrong’s hard-earned and inspirational
victories could only be addressed by the appropriate sanctioning body.

14.  Asnoted above, SCA insured the awards which were payable in 2002 and 2003 in
the amounts of $1,500,000 and $3,000,000, respectively. This guarémty and insurance was
provided under the same insurance contract as that which has been made the subject of this
Motion. In both instances, SCA paid money that was required to be paid by Tailwind without
the imposition of any conditions precedent, additional requirements which are not provided for
or required by the Contract and WMCh appropriately were conditioned only upon the official
results of the Tour de France event. ‘

15.  Mr. Ammnstrong is specifically identified as the third-party beneficiary of the
Insurance Contract as the “Desi gnated Cyclist Professional” in the agreement. He thusisa
proper and indispensable party to this proceeding and the subject arbitration.

STATEMENT OF CLAIMS

16.  Violations of the Texas Insurance Codg: Armstrong and Tailwind assert that

SCA has, among other things, violated §4(10) of Article 21.21 of the Texas Insurance Code

which defines unfair methods of competition and unfair or deceptive acts or practices in the



business of insurance. Specifically, SCA has engaged in unfair settlement practices including,
but not limited to, the following:
a) misrepresenting to Tailwind and Armstrong material facts or policy provisions
relating to coverage at issue; |
b) failing to attempt in good faith to effectuate a prompt, fair, and equitable settlement of
a claim with respect to which SCA’s liability has become reasonably clear;
¢) failing to provide promptly to Tailwind and Armstrong a reasonable and plausible
.explanation of the basis set forth in the policy (which basis does not exist), for SCA’s |
failure to pay the claim;
d) failing within a reasonable time to affirm or deny coverage of the Tailwind and
Armmstrong claim; and |
e) imposing unreasonable and impermissible requirements, documents and information
“which are not explicitly or implicitly perinittcd by the Insurance Contract under the
guise of “investigating” the claim.
SCA has also misrepresented the Insurance Contract by:
a) makiﬁg untrue statements of material facts;
b) making statements in such a manner as to mislead a reasonably prudent person to a
false conclusion of a material fact; and |
¢) making material misstatements of law.
17.  Unconscionable Conduct: SCA’s conduct as described above violates the
provisions of Articles 21.21, Texas Insurance Code and, thus, likewise violates §1.750(a)(4) of
the DTPA. The conduct of SCA in the handling of the Insurance Contract and this claim is

unconscionable as that term is utilized in §17.50(a)(3) of the DTPA.



18.

Deceptive Trade Practices Act (Laundry List): SCA’s conduct has violated the

specific provisions or “laundry list” violations contained in the DTPA as follows:

19.

a  SCA represented that the Insurance Contract had sponsorship, approval,

characteristics, ingredients, uses, or beneﬁts which it did not have;

SCA represented that the goods and services séld were of a particular standard,
quality, grade, or style when, in fact, they were of another;

SCA advertised goods or services with intent not to sell as advertised;

SCA represented that the Insurance Contract conferred or involved rights,

remedies, or obligations which it did not have;

SCA failed to disclose information concerning goods or services which were

known to SCA at the time of the transaction with the intent to induce Tailwind
into a transaction into which Tailwind would not have entered had the information
been disclosed.

Good faith and fair dealing: SCA’s conduct violates its duty to deal with its

insureds fairly and in good faith.

20.

REMEDIES

The conduct of SCA in failing to pay the award is without any basis or foundation

in the Insurance Contract; or arising from the parties’ course of dealing; or as found in Texas or

Federal law. SCA’s conduct in violating the various provisions of DTPA and Article 21.21 are

clearly knowing and intentional, thus entitling Tailwind and Armstrong to their respective

economic damages which are not less than $5,000,000, plus accrued pre-award interest. In

addition, if such acts on the part of SCA are demonstrated to be knowing and intentional,

Tailwind and Armstrong are entitled to additional damages of two times their economic



damages, i.e. an additional $10,000,000 plus accrued pre-award interest.

21. . In addition, Tailwind and Armstrong are entitled to the award of court costs,
expert witness fees and reasonable and necessary attorney’s fees. As aresult of SCA’s conduct
described hereinabove, it has become necessary for Tailwind and Armstrong to retain the
undersigned at‘tdmeys and have aéreed to pay any attorney’s fees which are reasonable and
necessary to securing the relief to which Tailwind and Armstrong are entitled. Such attorney’s
fees are recoverable under the provisions of the DTPA, as well as pﬁrsuant to §38.001 er. seq. of
the Texas Civil Practice and Remedies Code.

APPOINTMENT OF ARBITRATOR(S)

22. The Insurance Contract specifies arbitration located in Dallas, Texas but does not
specify the number or method of selecting arbitrators. |

23. Under Sec. 171.041, Texas Civil Practice and Remedies Code, Tailwind and
Armstrong respectfully request this Court to determine the number and name of arbitrator(s) to
hear and determine this controversy and that such arbitrator(s) be ordered to conclude such
arbitration within no more than sixty (60) days from the date of the filing of this petition.

CONCLUSION

WHEREFORE, PREMISES CONSIDERED, Tailwind and Armstrong request the

appointment of an arbitrator(s) in accordance with the terms of the Insurance Contract and

accordingly described herein above.



Respectfully submitted,

HERMAN, HOWRY & BREEN, L.L.P.

A

Timothy J. Herman

State Bar No. 09513700

1900 Pearl Street

Austin, Texas 78705-5408

(512) 474-7300 '

(512) 474-8557 FAX
ATTORNEYS FOR PLAINTIFFS
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. SCAPROMOTICGNS, INC.
GONTINGENT PRIZE CONTRAGT #31122

SPONSIIR NAME: Disson Furet & Periners
INTERMEDIARY: ESIX Entertelnmant and Spatis
INTERMERIARY ADDRESS: _ 183D Powers Fayry Road Suila #9375

, Attas, A AD330-5585 !
TYFE OF PROMOTION: - Gyelist ineenthve Bouus Srogiim
DATE[S) OF FROMOTION: July 1, 2007 = August 31, 2004
TONTRACT FEE: - $428,000.

-
I

10.

11.

This cortract Is fssusd for the sole benefk of thw Sponsor by ECA Promeliohs, [ne, {*'SCA), 300 Doliglas Avenus, Stite

5725, Calas, Toas 73235, SCA's IbY is Jimited 10 the acfua) costfo Spansor of the performance Jwarzjs) -

scheduled wider This contrsct {“Perfarmiohcs AWnrd{s)") and payable to $the Designided: Cyclist Prefvesionad ss
deccribed n. the attached Exhiblt A, SCA shall lcur ao Habiily unless Sponsor-and -the Desldnuted Cydist.
Profescliomal hove compliod with thotprme of fiis confract Such compllanes by Sponsor and the Deslgnatad. Oyclist
Professicmal s 4 oondifion pracedent v SCA's relimbursament of the parformance ewend(s) schoduled In Tis contract, -
5CA has no HabiBty. heremter unless the Contract Fae Is razelved prioe 1o commancament of tha firat scheduled
event of Sponcot’s PGA Cyclist ntentive BontoProgrom. :

SCA Iz 2t 2 party ta Sponsars contract with Biw Desigraad cyclist Protessional mor ks SCA ipvajvod k1 tho conduct of -

Sponaorts PGA Cyclist Inceptys Bomz Propram. Spansor shall Indemn¥fy SCA falany claims sgaiiat SCA Inllaiod ana
ozt of Spansor's implemantsion orconduct of seld PGA Cycliat thesniive Bonurs Progeom. T

BExhiblt A~ Teyns & CondRions altached herels is on integral part of ths contract. . )
Sponsor g responsible for any petormancs swerds payabls under Spongol’s. conmeot with the Desipnated Cyddist
Profassiena) which are nol in compliance with of payabls tndey thetetms of this esntrart.

it tho actual condions af the Prometien diter In eny way. from thexs rspresentad by Spansor to SCA, this sangsct Is hull
zhd vold Uitless such changes have bean spprovad In willing by SCA prior to.commancament afths gromstien.

SCAls not a pany fo or Involved Jn tha conduct of the Promotion and Sponsdr shall Indemnify SCA for any claims Intlated
25 3 rasult of Sporsars implemsntaicn of conduck ofthe Promotion. :
Al copyrigt, wademark and other Intellectual propanty Aghts currently owped by ihe Spersor of SCA zhal ramein the
propsity pthe respectve owher, With each party 1o this conltact giving cue mspest and notive to zuch ownsrchip, and sach
pafty o tha cortract retalning o fegad Aghts and enforcemant powers inhurent in the ownership-of saldihtslisctua propsy.
Spaasor agrecs that any dizputs arising urider 3hls confract shall. be resolvad by binding. whitstion pursumnt to
e Texus Generdd Arbliration Act Thesite of zuch arbitration shaf] be Baline, Taxa.

This contrant, Including exhinls wimd sliachmentz, mprazentc the entire Gnal agreement belween Sponssr und SCA, and
supercides any pilor agrasment, crad or wiitten. Any modiffcation hereto must et willing and slgaod by the- patios,

Thls contract does not coves any loss, camags, cost clayn of expense, vhsiher préventative, tempedial or otherwiss,

direelly of Inglreclly anising aud-of or riatingte; =) the calpularion camparisan, diferoatstion, sequaiong; of pmeassing of

data involving ihe duie cirange to tho year 2000, of any offwr dale thenge, Iituding J6ap- year calculafions, by any
cemputar systemn, nardvaare, pragrei ot sofwara andiof eny micrpelilp, integratied circidt or simitas devica in Sornpuler
equipmant or nA-cotnputsr squlpmsn, whethet the properly of Spahser ornaly of k) any change, afteraiion.or madlfcation.

. involving the dafe changa to the ysar 2000 ¢r any other date change, inciiding leap year-cajcietions, to.smy sush somputer

aystom, hardware, progam or saftwane arany mictochip, Integreled-ciittit.or similar devies v computer equliment-or tone

computer aquipmment, Whether the property of Sponsar or nol  This dause applles Iefmrdless ofany othsr causs ar event

that conyributes soncurrently or i gny sequence ta the Jess, domuoge, cast, £laim of mpensa.

SCA PROMQTIONS, ING. DISSON F & PARTN! )
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‘Date fpsuzd: Jenuzry 8, 2001 8! Daltes, Teos
Sparmor Contact: Knlly Price -
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STA Contuot Tadd Overpn .
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. Costrant #31122
EXHIBIT A
_ERMSiGWQDmONS
Cohtest Fonm #98,rp

SCA Promalions, lnc. wgress Yo rolmhurse Sponsar for ho Al pmount of 2y PetfulmancaAw:xd' scmdu}mnamundar and
. bwarded to the Daslgnuted Cyelist Prolecsidhal pursuntx to this agroament Designaled Cyclst Protessionate wrs sligibisdo
rézuiva Perfornante Awards If 4ha conditions of tho evenls schedlled harein and Spmsor's Cydlist nzantive. Bonus Program

cemply with the lennk and conditions of this conyact,

{.

S

SPONSOR’S PRECONTRACY pUIRx:
3 Covar page and Exhiph A- Teims & Conditions (pegs 2} signed and rammed 10 SCA:and

b. Paymant of coniract fee 10 SCA.

q b ARSE PERIBRAL 4 ‘
A Pam:unancs Amrd fanhz Evant tmﬁcgmv -:nt fum! in pamgnpha burawwm b | pay’e Fe ,'ffthe' Des]gnﬂie:t
Cychat meels the objective with respest o such Purformance Award as pravided s paregiuph 3 bajow.
b. SCA wdemnifiss Sponsor in respet of Sponsors fabifty to oward such Peiformanoa Awardz-1a tha Dasignsted
Cyefst Professiamal to the extenl pmv{dcd for Ih this contrach, -
g IT15 Uncerstood »nd agresd that SCA' fiabiiby Yor kelmburswirent of Ferfofnarcs Awards B Drvided to the avants
»nd amounis zchaduled in paragraph 1 below., Perfoimance Awsrd(s) for 3 tional =vents Ry bo purohesed,

subject % prior agroement.

" d. The Eentrict Foa Js rafundabie to Sponsor only u.pnn wiiten natfce of cancellation mucbrcd by SCA, pﬁnreu

commensamsnt ofthe first evint seheduied hersander.

8 In tha eyent the Designated Cycllst Pratessiona) wins uhy Performancs Award sd’saduhsd ‘hepgindar, SCA
agrees to Jlly reimburae Sponsot for such Performancs Avzrd withis thiy Business. da@s following the eng of
the evari{s) Jor which the avard i wan, i .

5. LE O i . A
DEbJENA!'TED cvuﬁ PROFESg)ONN.: Lanca Anmastrong
# of Evanls ent © e
2001 & 2002 Tour De Frane» 17 PheeWin - §1,600,000,
S 2007, 2002 & 2003 Tout De Franse 17 Rlace Win T 53,000,000
200, 2002, 2073 & 2004 Tour Da Francs 17 Flaca Win $5,000;000,
Maximum Agyregata: 35,500,000
1 JAVE READ W /7conomoms OF T AND AGREE TO ABHDE BY EACH ITEM,
SIGNATURE et R Tme__( | EL .
(Spensor FARzsantatlve) '

vere__lam. (4 sz
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© Certflcate of Insarance #5-1329

The rams af Prls Addondum pRAIN s0parads iy MeEpactiVe tevmg of Cortificus of TenEynes 651320 batween SCA
Innjresas Speelellsta Ino. wud Sponpay, duted Jnmzm.

1, Sponsor, Do Purst & Partosts, by my

Corpaprtion.

Thiz pddendurn, in {fy estivey, sheil bacome & part of Cortiffoars bf [naurgaos #6-1320 jisvad by BCA Inyuronco
Epacialises, Ino., by gnd betwoea SCA Insvrmes Bporialisg, no, and Sparsor. AN other torms, condities and Bmin

shall remtin pno) .

and steqtd How bo lmwwn x Taibwing Sports.

THAYE EEAD THE TERMS AND GONDITIONS (8 THIS ADORN
1329 AGEEP TO ABIDR BY BACH ITBM CONTAINED HERTM

BCA INSURANCE SPECIALISTY, INC. rmmro ATION 0 '
: )qw»l Lty
vl

Tits: e . Tidet v ol
T

PUMTD CERTIRICATE OF INSURANCE ¥E-

| wr e
—

Das, 2-03% Date

Date Iremed; Tooe 30,2003
SCA Caaragt Tedd Qvartan

FUno¥An tfasgcasra V4 $Pi60 €00% (0Ll
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